NOTTICE

TO: NEWS MEDIA April 5, 1978
OREGON STATE BAR BULLETIN

FROM: COUNCIL ON COURT PROCEDURES
UNIVERSITY OF OREGON LAW CENTER
EUGENE, OREGON

The next meeting of the Council on Court Procedures
will be held in the Courtroom of The Honorable William M.
Dale, Room 318, Multnomah County Courthouse, Portland,
Oregon, on Saturday, May 6, 1978, commencing at 9:30 A.M.
At that time, the Council will discuss and consider wvarious
suggested revisions to the Oregon pleading, practice and

procedure rules.
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COUNCIL. ON COURT PROCEDURES
MAY 6, 1978
JUDGE DALE'S COURTROOM

PORTLAND, OREGON

Affidavits of prejudice
Pleading

Subcommittee report - discovery
rules

Interrogatories

New business



COUNCIL ON COURT PROCEDURES
Minutes of Meeting of May 6, 1978

Multnomah County Courthouse, Portland, OR

Present: Sidney A. Brockley Harriet Meadow Krauss
John M. Copenhaver Berkeley Lent
William M. Dale, Jr. Donald W. McEwen
Alan F. Davis James B. O'Hanlon
James 0. Garrett Charles P.A. Paulson
Wendell E. Gronso Gene C. Rose
Garr M. King Val D. Sloper
Laird Kirkpatrick Wendell H. Tompkins
Absent: Darst B. Atherly Lee Johnson
E. Richard Bodyfelt Roger B. Todd
Anthony L. Casciato William W. Wells

Ross G. Davis

Chajrman Don McEwen called the meeting to order at 9:40 a.m. in Judge
Dale's Courtroom in the Multnomah County Courthouse.

The Council discussed Justice Denecke's letter to the Chairman regarding
affidavits of prejudice. It was the consensus of the Council that the procedure
involved applied to both civil and criminal cases and the Council could only
promulgate a rule that applied to civil cases, and it would be more appropriate
to have one rule which applied to all cases. Therefore, any changes that might
be necessary should be done by statute rather than by rule. It was suggested
that the Chairman communicate this to Justice Denecke and furnish him with the
Council staff memorandum on the problem.

The Executive Director suggested that discussion of pleading revision be
deferred until such time as the pleading subcommittee had reviewed the latest
revision which incorporated changes suggested by the Council at the last meet-
ing. A motion to that effect made by Charles Paulson, seconded by Justice
Lent, was unanimously passed by the Council.

Garr King, chairman of the discovery subcommittee, presented his report
concerning their meeting and indicated that the subcommittee had revised the
discovery rules draft and felt that several issues should be discussed by the
full Council. ‘

Rule 101 B.(l). In general. Upon motion of Garr King, seconded by Don
McEwen, the Council voted to delete the wording in the first sentence, "...to
the subject matter involved in the pending action or proceeding, whether it
relates to...", in conformance with the recommendation of the Committee of the
Federal Judicial Conference set out on Page 3 of the memorandum of April 26,
1978, relating to discovery rules. Sidney Brockley, James Garrett, Wendell
Gronso, Laird Kirkpatrick and Charles P.A. Paulson voted against the motionm.
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Rule 101 B.(2). Insurance agreements. -Upon motion of Judge Sloper,
seconded by Judge Davis, the Council voted to have this section reworded so
that discovery is limited to the existence of insurance and limits, unless
there is a policy defense, at which time there would be an obligation to
disclose to opposing counsel. The Rule would provide that the person from
whom discovery was sought would be obligated to disclose any coverage question
existing at the time of discovery or which argse at a later time. Sidney
Brockley voted against this motion. A question was raised regarding the pro-
cedure for discovery and what would happen if a party did not respond to the
request for production. The Executive Director was asked to clarify this in
the revision.

Rule 101 C.(4). Court order limiting extent of disclosure. The Executive
Director stated that he had inadvertently omitted the following statutory
language:

(9) That to prevent hardship the party requesting discovery
pay to the other party reasonable expenses incurred in
attending the deposition or otherw1se responding to the
request_for discovery.

Rule 102 A.(2). Notice and service. After discussion, the Council
decided to leave this section as submitted.

Rule 102 E. Costs. Upon motion made by Judge Sloper, seconded by
Charles Paulson, the Council unanimously voted to delete this section.

Rule 103 A. Within Oregon. 1In the first sentence, it was suggested
that the words, "preceded by", be used instead of the word, "initiated".

Rule 103 C. Disqualification for interest. Upon motion made by Judge
Davis, seconded by Charles Paulson, the Council voted unanimously to delete this
section.

Rule 105 F. Submission to witness; changes; signing. Suggestions were
made for the rewording of the second to the last sentence starting on Page 1l4.
Included in these were: failure to return the deposition would be a waiver of
the right to correct; insert, "or lesser time upon court order', after 30 days
on Page 15; in the event a witness refuses to sign a deposition, it may be used
at trial unless otherwise ordered by court; and, if the witness refuses to sign
the deposition, the signing is:waived. The Executive Director said that he
would revise this section.

Rule 105 G.(1). Certification. The Executive Director stated that this
language followed the A.B.A. committee's recommendations and that he had added
the sentence in the eighth line down in this section starting, ''When a recording
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or a non-stenographic deposition.....and that the recording has not been altered."
It was suggested that in the eleventh line, the words, "or his or her attorney",
be added after the word, '"party."

Rule G.(5). Notice. Upon motion of James Garrett, seconded by Laird
Kirkpatrick, the Council voted to delete this subsection. James O'Hanlon
opposed the motion.

Rule 106 (6). Notice of filing. Since this is identical to Rule 105 G.(5),
it was also deleted.

Rule 107 C.(3). As to taking of deposition. It was suggested that the
reference to Rule 31 be changed to Rule 106 and that 5 days be changed to 20 days.

Rule 109 B. Procedure. There was a discussion as to whether 60 days
was too long, but no change was made.

Rule 110 D. Effect of failure to comply. Sid Brockley made a motion,
seconded by James Garrett, that this Rule be revised so that a party shall be
entitled to compel the written report of the opposing party at the latter's ..
expense in the event one is not produced by the parties. The motion passed,
with James O'Hanlon, Garr King and Don McEwen opposing it.

Rule 110 F. Discovery by other means. Upon motion of Wendell Gromso,
seconded by James Garrett, the Council unanimously voted to delete this section.

Rule 111. Requests for admission. After a brief discussion, the Execu-
tive Director was asked to furnish the Council with copies of the material
previously furnished to the discovery subcommittee so that they could review
this Rule further.

Rule 500 H.(2)(c). Mode of compliance with subpoena of hospital records.
Upon motion made by Wendell Gromso, seconded by Charles Paulson, the Council
voted unanimously to amend (c) on Page 37 to read, "...After filing, it may be
inspected by any attorney of record in the presence of the custodian of the
records.”" I

Rule 500 F.(l). Subpoena for taking depositions; place of examination.
Upon motion of Sid Brockley, seconded by Charles Paulson, the Council unanimously
voted to eliminate the provision contained in the last paragraph of (1) on
Page 35 and to retain the present procedure which would require a witness who
objects to a subpoena duces tecum to seek a protective order.

Upon motion made by Garr King, seconded by Sid Brockley, the Council unani-
mously voted to adopt the discovery rules as submitted, subject to the changes
suggested at this meeting and subject to future detailed consideration of the
admissions rule.

The meeting was adjourned at 12:14 p.m. The next meeting will be held on
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Saturday, June 3, 1978, commencing at 9:30 a.m., in Judge Dale's Courtroom,
Portland, Oregon.

Respectfully submitted,

Fredric R. Merrill
Executive Director
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MEMORANDUM

TO - DISCOVERY SUBCOMMITTEE April 12, 1978
FROM: Fred Merrill
IN RE:  DISCOVERY RULES

The purpose of this memorandum is to clean up some loose
ends in the discovery area not covered by the draft of the
discovery rules furnished at the last meeting. The provision
relating to subpoenas need to be reworked to conform to the
discovery rules, and the subcommittee should consider discovery- -
related statutes that must be retained as statutes and a few
modifications to existing statutes required by the proposed rules.

I would suggest that the committee meet and agree on a set
of proposed rules and statutory changes that can be recommended
to the full Council.

I. SUBPOENAS

Since one method of discovery is deposition of a non-party
witness, the subpoena rule should conform to the discovery rules.
The following suggested draft of a subpoena rule integrates all
subpoena statutes existing in Oregon into one rule. It is primar-
ily based on ORS 44.110 to 44.220 and ORS 41.915 to 41.945.
Modifications, based on Federal Rule 45, were made to conform to
the subpoena rules to the discovery rules. The Oregon statutes
come from the original Deady Code and do not particularly cover
discovery depositions. Some of the language of the Oregon statutes

is outmoded and archaic and was modified.
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RULE 500
SUBPGENA

(a) Defined; form. The process by which attendance of a

witness is required ié a subpoena. It-is a writ or order directed
to a person and requires the attendance of such person at a parti-
cular time and place to testify as a witness on behalf of a
particular party therein mentioned. Every subpoena shall state

the name of the court and the title of the action.

(b) For Production of Documentary Evidence. A subpoena
may also command the person to whom it is directed to produce
the books, papers, documents, or tangible things designated
therein; but the court, upon motion made promptly and in any
event at or before the time specified in the subpoena for compli-
ance therewith, may (1) quash or modify the subpoena if it is
unreascnable and oppressive or (2) condition denial of the
motion upon the advancement by the person in whose behalf the
subpoena is issued of the reasonable cost of producing the books,
papers, documents, or tangible things.

(e) 1Issuance. (1) A subpoena is issued as follows:

(a) To require attendance before a court, or at the trial
of an issue therein, or upon the taking of a deposition in an
action or proceeding pending therein: (i) it may be issued by the
clerk of the court in which the action or proceeding is pending,
or if there is no clerk, then by a judge or justice of such court;
or (ii) it may be issued by the attorney of record of the party to
the action or proceeding in whose behalf the witness is required
to appear, subscribed by the signature of such attorney;

(b) To require attendance before any person authorized to
take the testimony of a witness in this state under Rule 103(d) (1),
or before any officer empowered by the laws of the United States to

take testimony, it may be issued by the clerk of the circuit court



Page 3

in the judicial district in which the witness is to be examined;

(¢) To require attendance out of court in cases not pro-

vided for in subdivision (a) of this subsection, before a judge,

justice, or other officer authorized to administer oaths or take

testimony in any matter under the laws of this state, it may be

issued by the judge, justice or other officer before whom the

attendance is required.

(2) Upon request of a party or attorney, any subpoena

issued by a clerk of court shall be issued in blank and delivered

to the party or attorney requesting it, who shall fill it in

before service.

(d) Service; service on law enforcement agency; proof of

service. (1) Except as
provided in subsection (2) of this section, a

subpena may be served by the party or any -

other person over 18 years of age. The service
shall be made by delivering a copy to the
witness personally and giving or offering to
him at the same time the fees to which he is
entitled for travel to and from the place
designated and one day’s attendance. The
service must be made so as to allow the wit-
ness a reasonable time for preparation and
travel to the place of attendance.

(2) (a) Every law enforcement agency
shall designate an individual or individuals
upon whom service of subpena may be made.
At least one of the designated individuals
shall be available during normal business
hours. In the absence of the designated indi-
viduals, service of subpena pursuant to para-
graph (b) of this subsection may be made upon
the officer in charge of the law enforcement
agency.

(b) If a peace officer’s attendance at trial
is required as a result of his employment as a
peace officer, a subpena may be served on him
by delivering a copy personally to the officer
or to one of the individuals designated by the
agency which employs the officer not later

than 10 days prior to the date attendance is
sought. A subpena may be served in this
menner only if the officer is currently em-
ployed as a peace officer and is present within
the state at the time of service.

(c) Whena subpena has been served as
provided in paragraph (b) of this subsection,
the law enforcement agency shall make a good
faith effort to actually notify the officer whose
attendance is sought of the date, time and
location of the court appearance. If the officer
cannot be notified, the law enforcement
agency shall contact the court and a continu-
ance may be granted to allow the officer to be
personally served.

(d) As used in this subsection, “law en-
forcement agency” means the Oregon State
Police, a county sHeriff's department or a

_ municipal police department.

(3) Proof of service of a

subpoena is made in the same man-

ner as in the service of a sum-
mons.
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Subpoena for hearing or trial; witness'

" obligation to attend.

. A witness is : '
1 - N . > en
not obliged to attend for W 1al or hearing

- place outside the county in which he resides or
is served with subpena unless his residence is
within 100 miles of such place, or, if his
residence is not within 100 miles of such
place, unless there is paid or tendered to him
upon service of the subpena:

(1) Double attendance fee, if his residence
is not more than 200 miles from the place of
examination; ot

(2) Triple attendance fee, if his residence
is more than 200 miles and not more than 300
miles from such place; or

(3) Quadruple attendance fee, if his resi-
dence is more than 300 miles from such place;
and '

(4) Single mileage to and from such place.

(£) Subpoena for Taking Depositions; Place of Examination.
(1) Proof of service of a notice to take a deposition as pro-

165 (C) € -

“tion for the

vided in Rules'38#b) and 344a7 constitutes a sufficient authoriza-
issuance bavkmelosleebstiosdistitich-cowt-for-the-dis-
skt dengsitiorrictosiimate of subpoenas for the
persons named or described therein. The subpoena may com-
mand the person to whom it is directed to produce and permit

inspection and copying of designated books, papers, documents,

o it vwrhis

Qo7 BT 052 %% VY @ IR . Sqw o x P ST
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or tangible things which constitute or contain matters within the < ,4/ Clb)

scope of the examination permitted by Rule 266), but in that

Seetion event the subpoena will be subject to the provisions of Rule sée)

and subelwxsm (b) of this rule.

The person to whom the subpoena is directed may, within 10
days after the service thereof or on or before the time specified
in the subpoena for compliance if such time is less than 10 days
after service, serve upon the attorney designated in the subpoena
written objection to inspection or copying of any or all of the
designated materials. If objection is made, the party serving the
subpoena shall not be entitled to inspect and copy the materials
except pursuant to an order of the court from which the subpoena
was issued. The party serving the subpoena may, if objection has
heen made, move upon notice to the deponent for an order at any
time before or during the taking of the deposition.

(2) A resident of mmmw%eme
teleem may be required to attend an examination only in the
county wherein he resides or is employed or transacts his busi-

—_ 20/ (C')

> hie stale

ness in person, or at such other convenient place as is fixed by o 24,5 szale

an order of court. A nonresident of the.distric¥ may be re-
quired to attend only in the county wherein he is served with a
subpoena, or within 40 miles from the place of service, or at such
other convenient place as is fix_ec} by an order of court.
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(g) Disobedience of subpoena; refusal to be sworn or answer

as a witness. Disobedience to a subpoena or a refusal to be sworn

Or answer as a witness may be punished as contempt by a court
before whom the action or éroceeding is pending or by the judge or
justice issuing the subpoena. Upon hearing or trial, if the witness
is a party and disobeys a subpoena or refuses to be sworn or answer

as a witness, his complaint, answer or reply may be stricken.

(h) (1) As used in ORS=éin@biniGupinioey -> /15 section
unless the context requires otherwise, “hoepi-
tal” means a hospital licensed under ORS
441.015 to 441.087, 441525 to 441.595,
441.810 to 441.820, 441, 990, 442.300, 442.320,
442.330 and 442. 340 to 442.450.

(2) b Mode of ct:anfl;arjge with
subpena of hospital reco ) Except as .
provided in suggectlon (1) of ORS—froi —> seetion (5) oF 74 :
when a subpena duces tecum is served upon a role
custodian of hospital records in an action in
which the hospital is not a party, and the
subpena requires the production of all or part
of the records of the hospital relating to the
care or treatment of a patient at the hospital,
it is sufficient compliance therewith if a
custodian delivers by mail or otherwise a true
and correct copy of all the records described in
the subpena within five days after receipt _
s R S i ) o 7
may be photegraphic or microphotographic
reproduction.

(& The copy of the records shall be sepa-
rately inclosed in a sealed envelope or wrap--
per on which the title and number of the
action, name of the witness and the date of
the subpena are clearly inscribed. The sealed
envelope or wrapper shall be inclosed in an
outer envelope or wrapper and sealed. The
outer envelope or wrapper shall be addreased
as follows:

(1) If the subpena directs attendance in
court, totheclerkofthecomt,ortothe)udge
thereof if there is no clerk. -

(11)If the su directs attenidance at a
deposition or o hearmg to the officer
before whom the deposmon is to be taken, at
the place designated in the subpena for the
taking of the deposition or at the officer's
place of business.

(11i)In other cases, to the officer or body
conducting the heanng at the official place of
business.

rule,



(¢J Unless the parties to the proceedings
otherwise agree, or unless the sealed envelope Page 6
or wrapper is returned to a custodian of hospi- '
tal records who is to appear personally, the
copy of the records shall remain sealed and
shall be opened only at the time of trial,
deposition or gther hearing, at the direction of
the judge, officer or body conducting the
proceeding. The records shall be opened in the
presence of all parties who have appeared in
person or by counsel at the trial, deposition or
hearing. Records which are not introduced in
evidence or required as part of the record shall
be returned to the custodian of hospital
records who submitted them.
[192e288.§2]

(3) -7 . Affidavit of custodian of " chs ol
records. (4) The records described in GRS - ~“2¢Zvon (2) or This rule
43-986 shall be accompanied by the affidavit
of a custodian of the hospital records, stating
in substance each of the following:

(1) That the affiant is a duly authorized
custodian of the records and has authority to
certify records.

(11) That the copy is a true copy of all the
records described in the subpena.

(iijThe records were prepared by the
personnel of the hospital, staff physicians, or
persons acting under the control of either, in
the ordinary course of hospital business, at or
near the time of the act, condition or event
described or referred to therein.

? (® If the hospital has none of the records
" described in the subpena, or only part thereof,
the affiant shall so state in the affidavit, and
:shall send only those records of which he has
“ custody.
(&) When more than one person has
knowledge of the facts required to be stated in
.the affidavit, more than one affidavit may be

made. : y

7his rele

(4) ~ GY. 2

. Personal attendance of custo- o Tender and payment of fees. -

dian of records may be required. (1) The ~ Nothing in GRS-41.8158.t0.42.845 requires the

personal attendance of a custodian of hospital tender or payment of more than one witness

records and the production of original hospital and mileage fee ar other charge unless there
records is required if the subpena duces tecum has been agreement to the contrary.

contains the following statement:

The personal dttendance of a custodian of
hoaprxdbsl records and the production of original
records i8 required by this .
 procedure a;:hqorizsd Y t ?M}Oregon Rule of Civil Procedure 500(b)
.shall not be deemeg sufficient compliance
with this subpena.

(2) If more than one subpena duces tecum
is served on a custodian of hospital records
and personal attendance is required under
each pursuant to subsection (1) of this section,
the custodian shall be deemed to be the wit-
ness of the party serving the first such sub-
pena. - —— T
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COMMENT :

(a) The first two sentences are the equivalent of the first
two sentences of‘ORS 44.110 and do not. appear in the federal rule.
The last sentence does not appear in the Oregon rules and
comes from Federal Rule 45(a).

(b) This is Federal Rule 45(b). It has the same effect as
the last sentence of ORS 44.110, but the language is more clearly
related to the discovery rules and specific protective provisions
are included. The reference in ORS 44.110 to maintaining attend-
ance and discharge was eliminated as unnecessary.

(¢c) This is based on ORS 44.120. It retains the Oregon
procedure of allowing attorneys to issue subpoenas and covers
depositions on foreign commissions. The federal rule only provides
subpoenas to be issued by a district court clerk. The Oregon
statute, however, has awkward language, e.g., ORS 44.120(2), where
a misplaced comma impairs meaning. The language used comes from
California Civil Practice Code § 1986, which is based on the same
Field Code provision as the Oregon statutes. Subdivision (1) (b)
should be read in conjunction with draft Rule 103(d) which is
the Uniform Depositions Act. Rule 103 authorizes a foreign deposi-
tion in this state; this rule indicates'who shall issue a subpoena
if one is required. It replaces ORS 44.120(2) which only covers
commissions. The Oregon statute allows any clerk of a court of
record "in places within the jurisdiction of that court'" (whatever

that means). This rule specifies the circuit court clerk.

Subsectipn (1) (¢) would cover any other situation that could

arise. It is similar to ORS 44.120(3) and would authorize aﬁy
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person authorized to take testimony for a deposition, including a
person specially appointed by the court under Rule 103(e), to issue
a subpoena.

Subdivision (2) has the same effect as ORS 44.130.

(d) This is ORS 44.140 without change. It differs from the
federal rule by allowing any person, party, attorney, etc., to
serve the subpoena and has specializéd provisions for law enforce-
ment agencies. Subsection (3) is ORS 44.160.

(e) This is ORS 44.171. The statutory language, however,
was limited to squoenas for attendance at trial or hearings and
deposition subpoenas are covered under the next subsection. At
$.08 a mile and $5.00 witness fee, this may not be worth a specific
provision.

(£) This is Rule 45(d) and has no parallel in the Oregon
statutes except the last sentence of ORS 45.190 which makes a
deposition subpoena subject to the protecéive order provisions of
the existing production and inspectidn statute. It is specifically
designed to cover discovery subpoenas and provides protective
devices. The most significant change would be part (2) which
limits where a deposition subpoena may be taken. Present Oregon
law allows a deposition subpoena to be taken anywhere upon payment
of the enhanced witness fees of ORS 44.171. This is not a sub-
stantial enough sanction to prevent abuse of a witness on a
deposition. On trial, the person issuing the subpoena has little
choice as to the location of the trial, but under the deposition
statutes there is free choice as to where the deposition could be

taken.
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(g) This replaces ORS 44.190. It has basically the same
effect. Refusal to subscribe a deposition is already covered under
Rule 105(f), although a new statute may be needed in this area as
discussed below. The statute also refers to failure to subscribe
an affidavit, but this was eliminated as unnecessary. The rule
gives the contempt sanction power to the court before whom the
action is pending or the judge or justice who issued the subpoena.
ORS 44.190 says ''court or officer before Whom he is reéuired to attend".
This is misleading in a case of a discovery deposition and literally
would authorize a notary public, clerk of court or person specially
appointed to take a deposition, to issue a contempt order.

ORS 44.190 provides special sanctions against a party who
refuses to answer or be sworn. For depositions, this would be
covered under proposed Rule 112. A refusal of a party to testify
or be sworn at a trial, however, is not covered under Rule 112 and
was retained in this rule. (It should be nofed that the comment
to Rule 112(d) at Page 72 of the rules draft is erroneous; I missed
ORS 44.190 which does provide a sanction for failure to be sworn
or answer at a deposition).

ORS 44,200 provides for a $50.00 penalty in damages for
failure of a witness to attend. This was eliminated as unnecessary
and probably unused. ORS 44.210 provides a form of body arrest to
compel attendance, and ORS 44.220 has specific provision as to
a warrant to be issued on a contempt order. Both were eliminated

as unnecessary. The witness could be ordered brought before the
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court on a contempt order and the reference in ORS 44.220 to the
issuance of a warrant to the sheriff where thé'“witness is attend-
ing'" is cohfusiﬁg. |
~ (h) This is ORS 41.915 to 41.940, except ORS 41.930, which
is an evidentiary rule and must be retained as a statute and
except ORS 41.945, which was eliminated as unnecessary.

(Other miscellaneous statutory provisions)

ORS 44.150 refers to the power to break and enter to serve
a subpoena. This appears to more than a procedural rule and for
safety's sake should be retained as a statute.

ORS 44.230 and 44.240 have already been covered under Rule
105. ORS 44.230 becomes Rule 105(b) and ORS 44.240 is retained
as a statute.

ORS 44.180, referring to the power of a court to compel

testimony of any person attending court without a subpoena, was

eliminated as unnecessary.

II. MISCELLANEOUS RETAINED AND MODIFIED STATUTES

The first four statutes of the deposition section of ORS
refer to both affidavits and'depositions. ORS 45.110, requiring
persons and affidavits and depositions to speak in the first
person, should be eliminated as unnecessary. ORS 45.120 to 240,
referring to use of affidavits to prove service of process and
compelling testimony of an affiant in a provisional remedy situa-
tion, are more properly part of the process rules and the
provisional remedy rules and should be retained pending revision

of those particular statutes. ORS 45.140 seems unnecessary and
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confusing and should be eliminated.

At the present time, there are separate use provisions in the
statutes for discovery depositions after the case is filed and
perpetuation depositions before a case is filed. ORS 45.450,
relating to perpetuation depositions, is unnecessary and should be
eliminated. ORS 45.250 should be retained as a statute and should
cover both perpetuation depositions under Rule 102 and oral and
written depositions under Rules 105 and 106. No statutory change
is necessary as the statute refers to "a deposition".

Other existing deposition related statutes to be retained
are as follows:

ORS 41.930, admissibility of evidence of hospital records
produced pursuant to Rule 500(h);

ORS 44.151, authority to break and enter to serve a subpoena;

ORS 44.240, delivery of a witness in penal institution
and expenses;

ORS 45.260,‘introduction of part of a deposition in evidence;

ORS 45.270, use of deposition in other proceedings.

The following minor changes will be required in other
retained statutes: \ .

| ~(T

ORS 44.040(d) should be changed from '"subject to ORS 44.610"
to ""subject to Oregon Rule of Civil Procedure 110". |

ORS 44,320, relating to authority to administer oaths, which,
in addition to listed officers, also says as '"authorized by
statute', should read, "authorized by statute or rule'". This

change is required because of the possibility of persons specially
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appointed to take depositions under Rule 103.

Finally, as noted on Page 42 of the rules draft, the provi-
sions for using a deposition when a witness refuses to sign, from
Rule 30 of the federal rules, could not be included as an Oregon
rule because it is probably evidentiary. Present Oregon law
under ORS 44.190 provides a contempt sanction when a witness
refuses to sign his deposition. Since the main objective, however,
of the signing is to make the deposition usable, it is suggested
that the federal approach of making the deposition admissible in
evidence, despite a witness' refusal to sign, be used rather than
a contempt sanction. To accomplish this, we should recommend the
adoption of a new statute as follows:

"If a witness refuses to affir fégféorrect a transcription
or recording of a deposition of/sﬁggé;itness pursu:iﬁ/;p regon

Rule of Civil Procedure 105(f), the recording or tfanscription may ~

be used as fully as though affirmed inwriting by the witness

unless on a motion to suppress the deposition pursuant -to Oregon

Rule of Ciyil Procedure lO7(d),/;hé court holds -that the reasons

e .
r the refusal to affifm require suppression of the deposi-
-7

tion in whole or in part?.

given

-



MEMORANDUM

T0: PLEADINGS SUBCOMMITTEE April 18, 1978
FROM: Fred Merrill
RE: PLEADING REVISION

Enclosed is a second draft of the pleading rules reflecting
the clean-up suggested in the comments and the determinations made at the
last Council meeting. Some of the most important changes are in Rules B,
G(3), H(3) and (4), and I(9). Chuck Paulson also raised some reasomable
objections to the'inclusion of Rule O0(3) after -the meeting. I think these

should be passed on by the subcommittee and reported to the Council.

.

FRM: gh
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OREGON RILES OF CIVIL PROCEDURE . S

N

A, PLEADINGS LIBERAT.LY CDNSTRUED - DISREGARD OF ERROR

A(l) Liberal Construction. All pleadmgs shall be lJberally construed w:Lth

‘a view of substantlal justa.ce between the parties., 4
x4 IR
A(2) Dlsregard of error or defect not affecting substantial rlght. The -

court shall in every stage of an action, d:xsregard any error or defect in the
pleadlngs or proceedings whlch does not affect the substantial rights of the

adverse party ‘
B. KINDS OF PIEADINGS ALLOWED - EOHER PLEADINGS A&LISHED

’

B8(1) Plea d:mgs. The pleadings are the wr:.tten statements by the part.les of
" the facts constituting their respective claims ard defenses. ’ '

B(2) Pleadmgs allowed. '.I'here shall be a ocmplalnt and an answer; a perm:Lss:Lve

reply to any answer or thlrd party answer and a n‘andabory reply to a counterclaJ.m

dermnmated as ‘such; an answer to a cross—claim, if the answer contams a cross-
t - *la:x_m, a th:urd—party camplaint, if a person who was not an or:Lgmal party is
sumroned under the prov:.s:.ons of Rule K(5), and .a thJ.rd party answer, J.f a thJ.rd
party carplaint is served. No other pleadings shall be allowed, except that the
court may order‘ a mandatory reply to an answer or a third-party answer.

. B(3) . Pleadings abolished. Demurrers and pleas shall not be used.

C. - MOTIONS

C(1) Motions, in writing, grounds. (1) An appllcatlon for an order is a

motJ.on. Every motion, unless made during trial, shall be made in. wrltlng, shall ‘
‘state with part.lcularlty the gmunds therefor, and shall set forth the rellef or: or&r
-sought. : _ _ . o

(2) _Form.' The rules applicalale to captions, “signing %md(oﬂ’ner matters or
form of pleadiings apply to all motions and Qtfaer papers provided for by these

_jules.

e
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" D. CIME FOR FILING PLEADINGS OR MOTIONS - WOTICE OF APPEARANCE

-

D(1) Time for filing motions and )_aleadings. A motion or answer toytne -
camplaint or third party camplaint or the answeror reply of a party surmnned
under the provisions of Rale K(6) shall be £i1&d with the clerk by the time
requiredbyRule toappearandansmer; Anotimoranswer'byanyother

party to a cross—clalm shall be leed w1th:|.n lO days “after the servme of an
ans&er conta:u.mng such cross—claim, but in any case, no defendant shall be :

requ:l.red to file a motJ.on or an answer to a crossclalm before ﬂxe t_une reqm.red

by Rule toappearardrespondtoaoarplamtorthlrdpartycarplamt

served upon suchparty A motion or replybyany otherpart:y if any is allowed
toananswershallbefn.ledmthmlOdaysaftertheservmeoftheansweror,

if a reply is ordered by the court, within 10 days after servn.ce of the order,

2

N

’unless the order otherwise dJ:cects. e
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D(2) Pleading after motion. (a) If the court denies a motion or postpones

its dlSpOSltlon until t.rlal on the merits, any responswe pleadmg requ:n.red

o e

_ shall be filed within 10 days after service of the order, inless the o,rder,

themse dlrects.

N ..

(b)) If the court: grants a motion and an amended pleada.ng is allowed or’
requ:l_red such pleadlng shall be filed w1thJ.n 10 days after seIVJ.ce of tle order
unless the order othermse dJ.rects. o

() A party shall plead in response to an amended pleadmg Wlthln the tme v_
remaining for reSponse to the onglnal plead:l.ng or mt‘mn 10 days after servwe " |
of the amended pleadlng, whlcheve.r period may be the lcnger, unless the oo.:.rt

o otherw1se orders.



{ Every pleading shall consist of plain and ccnc:.se statements in. ccnsecutlvely

~

e

D(3) Enlarglng time to plead or do other act. The court ey in 3.ts discretion,

and upon suwh terms as may be just, allowananswerorreplytobenade oro‘cher
act to be daone after the time 1imited by the procedural rules, or by an order
enlarge such tire. ' | |

E. PLEADINGS - FORM

E(1) Captions, names of parties. E\iery pleading shall contain a caption
se tting forth the name of the court, the title of the action, the register number

of the cause and a designation as in Rule B(1). In the complaint the title of the

action shall include the names of all the parties, but in such other i:leadi_ngs it

is suff1c1ent to state the name of the first party on each side w1th an epproprlate

" indication of other partles.

E(2) Concise and direct. statement; Earagraphs, statement of cla:.ms Qr defenses. -

mmbered paragraphs, the contents of whlch shall be limited as far as practlcable to

a Statement of a smgle set of circumstances, and a paragraph may be referred

to by mumber in all succeeding pleadings. Separate claims or defenses shall be
separately stated. and nunbered : ‘ ' ) ' -

E(3) Consrstency in pleading alternatlve statements Imons15te.nt cla.uns or

defenses are not objectlonable, and when a party is in doubrt as to which of two or

more statenents of fact is true, the party may allege them in the alternatlve.» A

partymay also state as many separate cla_uns ordefenses as the partyhas regardless

of c:ons:.stency and whether based upon 1egal or equ_ltable grounds or upon both. all-
statements shall be nade subject to the obllgatlon set forth m Rule J. ' ’



~ E(4) Adoption by reference; exhibits, Statemsnts in a pleading may be ‘adopted
"“py reference in a different part of the same pleading or in another plead.mg ar -in
any notion, A copy of any written J.nstrtment which is an exhibit to a pleada.ng
is a part thereof for all purposes. ‘ |

F. SUBSCRIPTION OF PLEADINGS

~

F(1) Subscription by party or attorney, oertificate. Every pleadj.ng shall be
" subscribed by the party or by a resident attorney of the sbate,. except ﬂ'xat if -
there are several parties united in interest and pleading together, the pleading
must be subscrlbed by at least one of such partles or his resident attorney.
| , When a corporatlon, 1mlud1ng a public corporation, is a party, and lf the attorney
A does not sign the pleading, the subscr:.ptlon may ke made by any offlcer ’chereof
/uponvdmservzxceofasmmonsmghtbemade amivhenthestateoranybranch,-
'departmsnt, agency, board or camuission of the state or any off:.cer thereof .in "
. >1ts behalf is a party the subscrlptlon, if not made by the attorney, may be made
| byanypersontomananthenaterm allegations of the pleadlngareknown
Verlflcatlon of pleadmgs shall not be required.  The subscrlptlon of a pleadmg '
. const.x.tutes aj“certl.flcate by the person signing that such person has read the
pleadmg, that t:o the best of the person s knowledge, mfornata.on and bel:.ef .
'-"there is a good ground to support it annd that it is not J.nterposed for delay. o

F(Z) Plead:mgs not subscrlbed Any pleadmg not duly subscnbed my, o

| f:motlon of the adverse paxty ‘be str:.cken aut of the case
) jc"};‘ COMPLAINT, canmm, CROSSCIATM AD THmD PARTY CIATM

A plead.mg wiuch asserts a claim for rellef, whether an ongmal cla.un,

e

comterclalm, cross- claJ.m or tblrd party claim, shall contain: (1) a plain and
concise statement of the ultimate facts constituting a claim for relief without

) unnecessary repetition; (2) a demand of the relief which the party claims; if

M
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. recovery of mney or damages is demanded the amount thereof shall be stated

velief in the alternative or of several different types may be demanded; (3) a
statement specifying whether the party asserts that the claim, or any part
thereof, is triable of right by a jury.

H, RESPONSIVE PLEADINGS

H(1) Defenses; form of denials. A party shall state in short and plain terms
the party's defenses to each claim asserted and shall admit or deny the allegations

upon which the adverse party relies. If the party is without knowledge or informatior
. sufficient to form a belief as to the truth of an allegation, the party shall so

‘state and this has the effect of a denial. Denials shall fairly meet the substance -
Of the allegations denied. When a pleader intends’ in good faith to deny only a
_partor a quallflcatlon of an allegatlon, the pleader shall admlt SO rmch of it as

)
“is true and material and shal_l deny only the remainder. Unless the pleader intends

l_
L

in good faith to controvert all the allegatlons of the preceding pleading, the

denials may be made as specific denials of designéted anegstions or paragra;h’s,.ioi'
the pleader may generally deny 'aJ_'L the allegations except such des‘ign'ated‘ sllegations-
or paragraphs as he expressly admits; but, vwhen the pleader does so intend to ' |
controvert all its allegations, the pleader may do so by general denlal subject o

the obllgatlons set forth J.n Ru.le F.

H(2) - Affirmative defenses. In plead:.ng to a preceding pleadmg, a party shall

set forth aff:\_rmatlvely accord and satlsfactlon, arbltratlon and award assumth.on
of risk, conparatlve or cantributory negllgence, da.scharge in. ban]mxptcy, cizress,
estoppel, failure of cons:.deratlon, fxaud ﬂlegallty, mjury by fellow servant, ‘
laches, llcense, payment, release, res juilcata, statute of frauds, stamte of

Lum.tatlons, mnonstltutlonallty, walver, and any other natter const:.tut.mg an



avoidance or affirmative defense. When a party has mistakenly designated a
defense as a counterclaim or a counterclaim as a defense, the court on terms, if
justice so requires, shall treat the pleading as if there had been a proper

designation.

H(3) Assertion of right to jury trial., The party filing the responsive
pleading sha;il, in that Ipleadj_ng, admit or deny the assertiongs of right to jury
trial and affirmatively assert whether the defenses, ar any part thereof,
asserted in the responsive pleading are triable of right by a jury.

H(4) Effect of failure to deny. Allegations in a pleading to which a responsive

pleading is required, other than those as to the amount of damages, are admitted
when not denied in the responsive pleading. Allegations in a pleading to which -
a reply is permitted but not required shall be taken as denied or awoided wnless

a permissive reply is filed admitting or denying such allegations. Ailegations in

~ a pleading to which no responsive pleading is required or permitted shall be

(*\{/ .

taken as denied or avoided.

I. SPECIAL PLEADING RILES

I(1) Conditions precedent.. In pleading the performance or occurrence of

conditions precedent, it is sufficient to allege generally that all conditions
precedent have been performed or have occurred. A denial of performance or

occurrence shall be made specifically and with particularity, and when so made
the party pleading the performance or occurrence shall on the trial establish

.

the facts showing such perfoménce Oor occurrence.



S I(2) Judgment or other determination of court \or officer , how pleaded‘ -In

!

pleadsng a jxxigment or other determination of a court or officer of spec:n.al
-3urlsd1ctlon, it is not necessary to state the facts ccnferrmg ]UIlSdlCthn, |

but such juignent or detexnunatlon may be 'stated +o have been duly given or.

made, If such allegatlon is ccntroverted, the party pleadmg is }aound to |
. establish on the trlal the facts ccnferrmg jurlsdlctlon.

I(3) Private statute, how pleaded In pleadmg a prlvate statute, or a.

right derived therefran, it is sufflclent to nefer to such statute by 1ts t:.tle

and the day of its passage, and the court shall 'd'xereupon take juda.cn.al notlce

thereof. - S -

.~

I(4) Cozporate exlstence of city or county and of ordmances or carprehensxve '

" plans generally, how pleaded. () In pleadmg the corporate e:c.stence of any
" city, it shall be sufficient to state 4in the pleadlng that the ca.ty is ex:Lstlng
)and duly mcorp:rated and organized lmder the laws of the State of Oregm1 . In -
pleadlng the e}o.stence of any county, it shall be suff1c1ent to state m the
pleadlng that the county is extst:mg and was formed under the laws of the State 4
o ofOregcn . " ' g ,
- _ (b) In pleadmg an ordmance, ccmprehens.we plan or enactment of any county |
' or mcorporawd c1ty, or a rlght derlved ﬁierefmm, 1n any court, 1t shall be |
suffa.c:.ent to refer to the ordanance, ccmprehens:.ve plan or enactmant by its R
t:Ltle, 1f any, otherwise by its ccmonly accepted name, and the date of 1ts |
' "J'- ’Vpassage or the date of its approval when approvel is recessary to render it
o effectlve, and the court shall thereupon take judicial mtlce thereof 'Bs used
in this’ subsectlon, , carprehens:.ve p " has the meaning givén that term by
ORS 197.015. | R | S o 7
| I(5) Libel or slancler action. (a) In an- act_lon for lz.bel or slander J.t. |

/
o

""\Jshall not be necessary to state in the ccmpla.mt any extrmsn.c facts - fcr the .' '

purpose of showing the application to the plaintiff of the de_famatory matter'out'
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{ alleged directly. No denial shall be held insufficient to raise an issue on the

\\

~of which the cause of action arose; but it shall be sufficient to.state generally

that the same was published or spoken concerning the plaintiff. If such |
allegation is controverted, the plaintiff shall be bound to establish on the’
trial that it was so published or spoken.

(b) In the answer, the defendant may allege both the truth of the matter
charged as defamatory, and any mitigating circumstances, to reduce the amount of
damages, and whether the defendant proves the justification or not, the defendant
may give in evidence the mitigating circumstances.

I(6) Official docurent or act. In pleading an official document or official

act it is sufficient to allege that the document was issued or the act dane in
campliance with law.,

I(7) Recitals and negative pregnants. No allegations in a pleading shall be

‘held insufficient on the grounds that they are pled by way of recital rather than

grounds that it contains a negative pregnant.

I(8) Fictitious parties. When a party is ignorant of the name of an opposing

party and so alleges in his pleading, the opposing party may be designated by any
name, and when his true name is discovered, the process and all pleadings ard
proceedings in the action may be amended by substituting the true name.

I(9) Designation of unknown heirs in actions and suits relating to real

property. When 'the heirs of any deceased person are proper parties defendant to
any suit or action relating to real property in this state, and the names ard

residences of such heirs are unknown, they may be proceeded against wder the nayne A'
and title of the "unknown heirs" of the deceased. |
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J. DEFENSES AND OBJHCTIONS -~ HOW PRESENTED ~ BY PLEADING OR MOTION -~ MOTION FOR
JUDGENT ON THE PLEADINGS

J(1) How presented. Every defense, in law or fact, excepting the defense of

improper venue, to a claim for relief in any pleading, whether a complaint, cross-
claim, or third-party claim, shall be asserted in the responsive pleading thereto

if ore is required, except that the following defenses may at the option of the
pleader be made by motion: (A) lack of jurisdiction over the subject matter,

(B) lack of jurisdiction over the person, (C) that there is another action pending
between the same parties for the same cause, (D) that plaintiff has not the legal
capacity to sue, where such lack of capacity appears in a pleading, (E) insufficiency
of process or insufficiency of sexvice of process, (F) the camplaint dées not

contain ultimate facts sufficient to constitute a claim, (G) that the action has

. not been cammenced within the time limited by statute, and (H) failure to join a

\“?arty under Rule 0. A motion making any of these defenses shall be made before

. pleading if a further pleading is permitted. The grounds upon which any of the

enunerated defenses are based shall be stated specifically and with particularity
in the responsive pleading or motion. No defense or cbjection is waived by being .
joined with one or more other defenses or cbjections in a responsive pleading or
motion, If a pleading sets forth a claim for x;elief to which the adverse party
is not required to serve a responsive pleading, the adverse party may assert at
the trial any defense in law or fact to that claim for relief. If, on a motion
asserting the defenses denominated (F) or (G), matters outside the pleading are
presented to and not excluded by the court, the motion shall be treated as one

for summary judgment and disposed of as provided in Rule __ (suymmary judgment
rule), and all parties shall be given reasonable cpportunity to present all
material made pertinent to such a mﬁon by Rule (m judgment rule).

|
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J(2) Motion for judgment on the pleadings. After the pleadings are closed

but within such time as not to delay the trial, any party may move for judgment.

/6

on the pleadings. If, on a motion for judgment on the pleadings, matters outside

the pleadjngs are presented to and not excluded by the court, the motion shall

be treated as one for summary judgment and disposed of as provided in Rule

(summary judgment rule), and all parties shall be given reasonable opportinity
to present all material made pertinent to such a motion by Rule (summary
judgment rule).

J(3) Preliminary hearings. The defenses specifically denominated (A)

through (H) in subdivision (1) of this rule, vhether made in a pleading or by

motion and the motion for. summary judgment mentioned in subdivision (2). of this

-rule, shall be heard and determined before trial on application of any party,

Junless the court orders that the hearing and determination thereof be deferred

. until the trial.

J(4) Motion to make more definite and certain.  When the allegations of a

pleading are so indefinite or uncertain that the precise nature of the charge,

defense or reply is not apparent, upon motion made by a party before responding

to a pleading, or if no responsive pleading is permitted by these rules upon
motion by a party within 20 days after service of the pleading, or upon the
court's own initiative at any time, the court may require the pleading to be

made definite and certain by amendment. If the motion is granted and the order

"of the court is not obeyed within 10 days after notice of the order or within

-

such other time as the court may fix, the court may strike the pleading to which

the ﬁntion was directed or make such order as it deems just.

i
/
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(_ -iff has not legal capacity to sue, that there is another action pending‘ imtween the

a4

J(5) Motion to strike. Upon motion made by a party before responding to a

- pleading or, if no responsive pleading is permitted by these rules, upon motion

made by a party within 20 days after the sexvice of the pleading upon him ox upon .
the coart's own initiative at any time, ’che court may order stricken: (A) any
sham or fﬁvolous or irrelevant pleading or defense; (B) any insufficient defense
or any sham, frivolous, irrelevant or redundant matter mserted in a pleading.

J(6) Consolidation of defenses in motion., A party who makes a motion uder

this rule may join with it any other motions herein prov1ded for and then available
to the party. If a party mekes a motion under this rule but amits therefrom any
defense or objection then available to the party which this rule permits to be
raised by motion, the party shall not thereafter meke a motion based on the

defense or objection so amitted, except a motion as prov1ded in subdivision (7) (b)
of this rule on any of the grounds there stated.

) J(7) Waiver. (a) A defense of lack of jurisdiction over the person, that a plain-

same parties for the same cause, insufficiency of process, or insufficiency of
‘service of process, is waived (i) if omitted from a motion in the circumstances
described in subdivision (6) of this rule, or (ii) if it is neither made by
motion under this rule not included in a responsive pleading or an amendment
thereof permitted by Rule L (1) to be made as a matter of course; provided,
however, the defenses enumerated in subdivision (1) (B) ard (E) of this rule
shall not be raised by amendment. |

(b) A defense of failure to state ultimate facts constituting a claim, a

defense that the action has not been camenced within the time limited by statute,
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K\a defense of failure to join a party indispensable under Rule O, and an objection
of failure to state a legal defense to a clairymay be made in any pleading
permitted or ordered under Rule B(2_). or by motion for judgment on the pleadings, _
or at the trial on the merits. The objection or defense, if mede at trial, shall
be disposed of as provided in Rule L(2) in light of any evidence that may have been
received. |

(c) If it appears by motion of the parties or otherwise that the court lacks
jurisdiction over the subject matter, the court shall dismiss the action.
K. COUNTERCLAIMS, CROSSCIAIMS AND THIRD PARTY CIAIMS

K(1) Counterclaims. Each defendant may set forth as many counterclaims, both

legal and equitable, as such defendant may have agalnst the plamt:Lff

K(2) Crossclaim against codefendant (a) In any actlon where two or more

— S

oartles are Jo:med as defendants, any defendant may in hlS answer allegé a crosscla:un

\ zainst any other defendant. A crossclaim assgrf_:gd agaans..‘t; a chgf@dmt must be one
existing in favor of the defendant asserting the crossclaim and against another
defendant, between whom a separate judgment might be had in the action and shall be:
(1) one arising out of the occurrence or transaction set forth in the complaint; or
(ii) related to any property that is the subject matter of the action brought by
plaintiff. | |

(b) A crossclaim may include a claim that the defendant against whom it is
asserted is liable or may be liable, to the defendant asserting the crossclaim for
all or part of the claim asserted by the plaintiff.

(c) An answer containing a crossclaim shall be served upon the parties who have

appeared and who are joined under subdivision (4) of this rule.

. i
/
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K(3) Third party practice. (a) At any time after commencement of the action a defend-

ing party, as a third-party plaintiff, may cause a summons and complaint to be served

-

TN

" lupon a person not a party to the action who.is or may be liable to him for all or part
g;:sonmtapartytotheactimmisornaybeliabletoh:imforallorpart' -
of the plaintiff's claim agpinst him. The third-party plaintiff need not abtain
leave to meke the service if he files the third-party camplaint not later than
10 days after he serves his original answé:’. Otherwise he must cbtain leave on
motion upon notice to all parties to the action. Such leave shall not be given
if it would substantially prejudice the rights of existing parties. The person

- served with the sumons and third-party camplaint, hereinafter called the third-

party defendant, shall make his defenses to the trurd—party plaintiff's claim
as provided in Rnle J and his counterclaims against the tlurd-pari:‘;— piél}.ﬁf a;md cross-
claims against other third-party defendants as provided in sections (1) and (2) of this
rule. The third-party defendant may assert against the plaintiff any defenses which the

)third-party plaintiff has to the plaintiff's claim. The third-party defendant
('nay also assert any claim against the plaiintiff arising out of the "transaction
or occurrence that is the subject matter of the plaintiff's claim against the
third-party plaintiff. The plaintiff may assert any claim against the third-party
‘defendant arising out of the transaction or occurrence that is the subject matter
- of the plaintiff's claim against the third-pafly plaintiff, and the third-party
defendant thereupon shall assert his defenses as provided in Rule J ard his
counterclaims and crossclaims as provided in this rule, Any party may move to strike
the third-party claim, or for its severance or separate trial. A third-party
defendant may proceed under this section against any person not a party to the
action who is or may be liable to the third party defendant for all or part of
the claim made in the action against the third-party defendant.
(b) A plaintiff against whom a comterclaim has been asserted may cause a
A Jnira party to be brought in wder circumstances which under this section would

~ entitle a defendant to do so.
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K(4) Joinder of additional parties. Persons other than those made parties
to the original action may be made parties to a counterclaim or crossclaim in
accordance with the provisions of Rules N and O. The parties so joined may

resocond to the ¢laim bv replv. answer or motion.

K(5) Separate trial. Upon motion of any party, the court may order a separate

trial of any counterclaim, crossclaim or third-party claim so alleged if to do so
would: (a) be more convenient; (b) avoid prejudice; or (c) be more economical and

expedite the matter.

L. AMENDED AND SUPPLEMENTAL PLEADINGS
L(1) Amendments. A pleading may be amnded by a party once as a matter of
course at any time before a responsive pleading is served or, if the pleading is one
, b which no responsive pleading is permitted, the party may so amend it at any time
w1th:|_n 20 days after it is served. Otherwise a party may amend the pleadirig only by
leave of court or by written consent of the adverse party; and leave shall be freely

given when justice so requires. Whenever an amended plead:mg is filed, it shall

£
alienn

beserveduponallpart1eswhoaremtmdefault,h.ltastoal_lpartn.esvmoare

in default or against whom a default previously has been entered, judgment may be
rendered in accordance with the prayer of the original pleading served upon
them; and neither the amended pleading nor the process thereon need be served upon
such parties in default unless the amended pleading asks for additional vrelief
against the parties in default.

L(2) Amendments to conform to the evidence. When issues not raised by the

pleadings are tried by express or implied consent of the parties, they'shall be

treated in all respects as if they had been raised in the pleadings. Such

A

— “amendment of the pleadings as may be necessary to cause them to conform to the



__evidence and to raise these issues may be made upon motion of any party at any

L

N

— time, even after judgment; but failure so to amend does rot affect the result
of the trial of these issues., If evidence ié cbjected to at the trial on the
ground that it is not within the issues made by the pleadings, the court May
allow the pleadings to be amended and shall do so freely when the presentation
of the merits of the action will be subserved thereby and the dbjecting party
fails to satisfy the court that the admission of such evidence would prejudice
him in maintaining his action or defense upon the merits. The court may grant
a continuance to enable the objecting party to meet such evidence.

L(3) Relation back of amendments. Vhenever the claim or defense asserted

in the amended pleading arpse out of the conduct, transaction or occurrence
set forth or attempted to be set forth in the orj.ginél pleading, the amendment
relates back to the date of the original pleading, An amendment changing the
*)party against wham a claim is asserted relates back if~ the foregojng provision

. is satisfied and, within the period provided by law for cammencing the action

against him, the party to be brought in by amendment (a) has received such
notice of the institution of the action that the party will not be prejudiced
in maintaining his defense on the merits, and (b) knew ar showld have known
thaF, but for a mistake concerning the identity of the proper party, the action
would have been brought against him. |

L(4) Amendment or pleading over after motion. When a motion to dismiss or

a motion to strike an entire pleading or a motion for a judgment on the pleadings
urder Rule J is allowed, the court may, uponsuchtemsasnaybepmper,_allow

the party to file an amended piead.i_ng. If any motion is disallowed, and it appears
to have been made in good faith, the party filing the motion shall file a

responsive pleading if any is required.

)

’\’\’fi L(5) Amended pleading where part of pleading stricken. In all cases where

SN

part of a pleading is ordered stricken, the court, in its discretion, may require

15
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that an amended pleading be filed amitting the matter ardered strxicken. By
camplying with the court's order, the party filing such amended pleading shall
not be deemed thereby to have waived the right to challenge the correctness of
the court's ruling upon the motion to strike, and such ruling shall be subject
to review on appeal from final judgment in the cause.

L(6) How amendment made. When any pleading or proceeding is amended before

trial, mere clerical errors excepted, it shall be done by filing a new pleaaing, ,

to be called the amended camplaint, ar otherwise, as the case may be. Such
amended pleading shall be camplete in itself, without reference to the original

or any preceding amended one.

L(7) Supplemental pleadings. Upon motion of a party the court may, upon
reasonable notice and upon such terms as are just, permit the party to serve a

supplemental pleading setting forth transactions or occurrences or events which. -

have happened since the date of the pleading sought to be supplemented. Permission

may be granted even though the original pleading is defective in j.ts statement
of a claim for relief or defense. If the court deems it advisable that the
adverse party plead to the supplemental pleading, it shall so ofder, specifying
the time therefor. |

M. JOINDER OF CIAIMS

M(1) Pemmissive joinder. A plaintiff may join in a complaint, either as

independent or as alternate claims, as many claims, legal or equitable, as the

plaintiff has against an opposing party.
M(2) Forcible entry and detainer and rental. If an action of forcible entry

and detainer and an action for rental due are joined, the defendant shall have
the same time to appear as is now provided by law in actions for the recovery of
rental duwe. o . "

M(3) Separate statement. The claims united must be separately stated and

must not require different places of trial.

0



N, JOINDER OF PARTIES

N(1) Pemmissive joinder as plaintiffs or defendants. All persons may join in

one action as plajntiff_s if they assert any right to relief jointly, severally, .
or in the alternatiwve in respect to or arising out of the same transaction, |
occurrence, or series of traﬁsactions or occurrences and if any' question of law
or fact camon to all these persons will arise in the action. All persons may
be joined in one action as defendants if there is asserted against them jointly,
severally, or in the alternative, any right to relief in respect to or arising

out of the same transaction, occurrence, or series  of transactions or occurrences

and if any question of law or fact cammon to all defendants will arise in the

action. A plaintiff or defendant need rot be interested in obtaining or defending
against all the vrelief demanded. Judgment may be given for one or nore of the
plaintiffs aqcordi.ng to their respective rights to relief, and against one or more
defendants according to their respective liabilities.

N(2) Separate trials. The court may make such arders as will prevent a

party -frcm being enbarrassed, delayed, or put to umecessary expense by the
inclusion of a party against whaom he asserts no claim and who asserts no claim
against him, and may order separate trials or make other orders to prevent
delay or prejudice.

O. JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION

O(1) Persons to be joioned if feasible. A person who is subject to service
of process and whose joinder will not deprive the ocourt of jurisdiction over
the subject matter of the action shall be joined as a party in the action if
(a) in that person's absence camplete relief .,éarmot be accorded among those
already parties, or (b) that person claims an interest relating to the subject
of the action and is so situated that the gisposition'of the action in that
person's absence may (i) as a practical matter impair or impede the person's

ability to protect that interest or (ii) leave any of the persons already parties

77
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subject to a substantial risk of incurring double, muiltiple, or otherwise
inconsistent obligations by reason of their claimed interest. If such person
has not been so joined, the court shall arder that such person be made a
party. If the joined party objects to venue and the joinder would render the
venue of the action improper, the joined party shall ke dismissed from the
action,

0(2) Determination by court whenever -joinder not feasible. If a person

as described in subdivision (1) (a) and (b) of this riule cannot ke made a
party, the court shall determine whether in eguity and good conscience the
action should proceed among the parties before it, or should be dismissed,
the absent person being thus regarded as indispenéable. The factors to be
cansidered by the court include: first, to what extent a judgment rendered
in the person's absence might be prejudicial to the person or those already
parties; secord, the extent to which, by protective provisions in the judgment,
by the shaping of relief, or other measures, the prejudice can be lessened or
avoided; third, whether a judgment rendered in the person's absence will be
adequate; fourth, whether the plaintiff will have an adequate remedy if the
action is dismissed for nonjoinder.

0(3) Pleading reasons for nonjoinder. A pleading asserting a claim for

relief shall state the names, if known to the pleader, of any persons as
described in subdivision (1) (a) and (b) of this rule who are not joined, and
the reasons why they are not joined.

0(4) Exception of class actions. This rule is subject to the provisions of

Rule (class action rule).

0O(5) State agencies as parties in govermmfal administration proceedings.

In any action or proceeding arising out of county administration of functions
delegated or contracted to the county by a state agency, the state agency must

be made a party to the action or proceeding.



P, MISJOINDER AND NCNJOINDER OF PARITES

Misjoinder of parties is not ground for dismissal of an action. Parties may
be dropped or added by order of the court on notion of any party or of its own
initiative at any state of the action and on such terms as are just. Any claim
against a party may be severed and proceeded with separately.
Q. REAL PARTY IN INTEREST

Every action shall be prosecuted in the name of the real party in interest.
An executor, administrator, guardian, bailee, trustee of an express trust, a
party with whom or in whose nane a contract has been made for the benefit of
another, or a party authorized by statute may sue in his own name without
joining with him the party for whose benefit the action is brought; and when a
statute of the state so provides, an action for the use or benefit of another
shall be brought in the name of the state. No action shall be dismissed an the
ground that it is not prosecuted in the name of the real party in interest
until a reasocnable time has been allowed after dbjection for ratification of
camencement of the action by, or joinder ar substitution of, the real party
in interest; and such ratification, joinder, or substitution shall have the
same effect as if the action had been cammenced in the name of the real party

in interest,



"MEMORANDUM

T0:  COUNCIL ON COURT PROCEDURES April 26, 1978
FROM: FRED MERRIIL ° '
RE:  LIMITED INTERROGATORIES

As requested, a limited interrogatories rule is attached. It follows the
Bodyfelt suggestion of using the federal rule with an added mumerical limitation.
Other than the numerical limitation, the suggested rule deviates from Federal
Rule 33 in two respects:

(1) The last sentence was added to section C.; this language was recom-
mended by the A.B.A. discovery committee with the following comment:

"The addition to subsection (c) is designed to eliminate the
mechanical response of an invitation to 'look at all my
documents.' The Rule as proposed makes clear that the res-
ponding party has the duty to specify precisely, by category
and location, which documents apply to which question.
Further, such answers being given under oath are intended
to eliminate subsequent evasive use of additional documents
at trial on issues confronted by the interrogatory request."

(2) Section D. was added. This is similar to the New Jersey, Florida,
Califormia and Ohio rules and avoids shuffling between two documents. The exact
language comes from Florida.

Three alternative forms are given for Section E. limiting the interroga-
tories. The Council members suggested that language be proposed to limit use of
interrogatories beyond that existing in other jurisdictions. All three alterna-
tives incorporate both the Illinois provision placing a duty to avoid abuse on
attorneys, with the New Hampshire numerical limit containing a definition of
interrogatories. The last sentence was added to the New Hampshire language in
Section E. (2) to avoid compound questions, e.g., name, address, present location,
title, past experience, etc.

Alternative II adds the limitation as to subject matter. This would be
the most severely limited form of interrogatories. Interrogatories could be
used to obtain some background information as a basis for other discovery but not
for general discovery. The provisions relating to expert witnesses would not be
necessary if a party requested a statement under the Bodyfelt expert rule but were
included in the interrogatories for a person who simply wants the name and quali-
fications of an expert witness and does not wish to pay fees for a report or
deposition. In the federal system, interrogatories are frequently used to narrow
issues; that is, to secure more information about general allegations in plead-
ings. This would not be possible under this limitation, but with the more spec1f1c
Oregon pleading may be less necessary.

Alternative III takes a different approach, seeking to use costs as a
deterrent to abuse. The expense payment is automatic and mandatory and does
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not require a court order. The sanction for failure to pay if costs are requested
is no answer to the interrogatories, and disputes about reasonableness of costs
requested are settled by the court on a motion to compel answers.

I have just received a copy of proposed amendments to the federal rules
submitted by a committee of the Judicial Conference in March 1978. The Judicial
Conference did not accept the A.B.A. recommendation of a numerical limit on
interrogatories but did add a provision that would allow the district court to
place a numerical limit on the mumber of interrogatories that might be used by a
party. The committee of the Judicial Conference is also proposing adoption of
the suggested last sentence of section (c¢), which was recommended by the A.B.A.,
and incorporated in the attached rule under section C.

FRM: gh
Encl.



RULE 108
INTERROGATORIES

A. Availability; procedures for use. Any party may serve upon any other

party written interrogatories to be answered by the party served or, if the
party served is a public or private corporation or a partnership or association
or governmental agency, by any officer or agent, who shall furnish such informa-
tion as is available to the party. Interrogatories may, without leave of court,
be served upon the plaintiff after commencement of the action and upon any other
party with or after service of the summons and complaint upon that party.

Each interrogatory shall be answered separately and fully in writing under
oath, unless it is objected to, in which event the reasons for objection shall be
stated in lieu of an answer. The answers are to be signed by the person making
them, and the objections signed by the attorney msking them. The party upon
whom the interrogatories have been served shall serve a copy of the answers,
and objections if any, within 30 days after the service of the interrogatories,
except that a defendant may serve answers or objections within 60 days after
service of the summons and complaint upon that defendant. The court may allow
:a shorter or longer time. The party submitting the interrogatories may move
for an order under Rule 112 A. with respect to any objection to or other failure

to answer an interrogatory.

B. Scope; use at trial. Interrogatories may relate to any matters which

can be inquired into under Rule 10l B., and the answers may be used to the

extent permitted by the rules of evidence.
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An interrogatory otherwise proper is not necessarily objectionable
merely because an answer to the interrogatory involves an opinion or contention
that relates to fact or the application of law to fact, but the court may order

that such an interrogatory need not be answered until after designated discovery

has been completed.

C. Option to produce business records. Where the answer to an interroga-

tory may be derived or ascertained from the business records of the party upon
whom the interrogatory has been served or from an examinatien, audit or inspec-

tion of such business records, or from a compilation, abstract or summary based

thereon, and the burden of deriving or ascerté.:i.rﬁng the answer is substantially
the same for the party serving the interrogatory as for the party served, it is
a sufficient answer to such interrogatory to specify the records fromwhich the
answer may be derived or ascertained and to afford to the pai‘ty serving the
interrogatory reasonable opportunity to examine, audit or inspect such records
and to make copies, compilations, abstracts or summaries. The specification
provided shall include sufficient detail to permit the interrogating party to
identify readily the individual documents from which the answer may be ascertained.

D. Form. The interrogatories shall be so arranged that a blank space shall
be provided after each separately mumbered interrogatory. The space shall be
reasonably calculated to enable the answering party to insert the answer or
objections within the space. If sufficient space is not provided, the answering
party may attach additional papers with the answers and refer to them in the space
provided in the interrogatories.

ALTERNATIVE I
E. Limitations.

(1) Duty of attorney. It is the duty of an attorney directing interroga-

tories to restrict them to the subject matter of the particular case, to avoid

b,
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undue detail, and to avoid the imposition of any urmecessary burden or expense
on the answering party.

(2) Number. A"party may file more than oﬁe set of interrogatories to an
adverse party, but the total mumber of interrogatories shall not exceed thirty,
unless the court otherwise orders for good cause shown after the proposed addi-
tional interrogatories have been filed. In determining what constitutes an
interrogatory for the purpose of applying this limitation in number, it is

intended that each question be counted separately, whether or not it is

subsidiary or incidental to or dependent upon or included in another question,
and however the questions may be grouped, combined or arranged. Each question
shall inquire only as to one specific subject matter area, and compound questions
that inquire into more than one specific subject matter area shall be counted
as separate questions for each specific subject matter area for the purpose of
applying this limitation in number.
ALTERNATIVE II

(The same as ALTERNATIVE I, except drop the last sentence of paragraph (2)
and add the following subsection):

(3) Purpose. Interrogatories may only be used to obtain the following
information:

(a) The names and addresses of persons or entities having knowledge within
the scope of discovery under Rule 101 B. and the source of such knowledge;

(b) The identity, description and location of documents (including writings,
drawings, graphs, charts, photographs, phono-records and other data compilations
from which information can be obtained) and tangible' things within the scope or
discovery under Rule 101 B.; and

(c) The name, address, subject matter of testimony' and qualifications of

any expert witness to be called at trial.

3
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ALTERNATIVE III

(The same as ALTERNATIVE I, except add the following subsection):

(3) Costs. ﬁnless the court orders otherwise, the party submitting
interrogatories shall pay the reasonable costs and expenses, including a
reasonable attorney's fee, necessary to prepare answers to such interroga-
tories. If payment of such reasonable costs and expenses is requested prior
to the time required for service of a copy of the answers to interrogatories,
such answers need not be served until such payment is made. If the party
submitting the interrogatories objects to the amount of payment requested,
such party may move for an order under Rule 112 A. with respect to the

failure to answer the interrogatories



INTERROGATORIES

The merits and demerits of interrogatories have been
extensively debated by the discovery subcommittee. The proced-
ure provides an inexpensive method of obtaining simple facts
and background for other discovery, but is eésily subject to
abuse and if abused, can be burdensome. The purpose of this
memorandum is to survey the interrogatory rules in other juris-
dictions to determine if any effective controls have been
developed. Two proposals were included in the Dick Bodyfelt
memorandum; the ABA approach, which simply limits the number
of interrogatories to 30 without defining an interrogatory, and
the Oregon state Bar bill, which is similar to the federal rule
and relies upon protective orders.

The statutes and rules of forty-eight states were examined
(Hawaii and South Carolina were not available). The only other
state besides Oregon that does not have interrogatories is
Connecticut. Forty-one states do not have any specific limitations
on interrogatories. Thirteen states have some variation of the
pre-1970 federal rule which expressly said that the number of
interrogatories is not limited "except as justice requires to
protect the party from annoyance, expense, embarrassment,
harrassment, or oppression'" (see Bar bill). Twenty-eight states
have no reference to limiting interrogatories at all.

Six states do limit the number of interrogatories. Two of
them, Rhode Island and Maine, are similar to the ABA proposal
in that they limit interrogatories to 30 without any definition

of interrogatories. For example, Rhode Island says:



A party shall not serve more than one set of
interrogatories upon an adverse party nor shall
the number of interrogatories exceed thirty (30)
unless the court otherwise orders for good

cause shown. The provisions of Rule 30(b) are
applicable for the protection of the party from
whom answers to interrogatories are sought under
this rule.

Four states attach a number of limits and attempt some
definition of what constitutes an interrogatory. The language
from each state is as follows:

Minnesota

No party may serve more than a total of 50 inter-

rogatories upon any other party unless permitted

to do so by the court upon motion, notice and

a showing of good cause. In computing the total
- number of interrogatories each subdivision of

separate questions shall be counted as an inter-

rogatory.

Massachusetts

No party shall serve on any other party as of

right more than one set of interrogatories, unless
the total number of all interrogatories in all

sets combined does not exceed thirty, including
interrogatories subsidiary or incidental to, or
dependent upon, other interrogatories, and however
the same may be grouped or combined. The court,

on a showing of good cause, or upon agreement of
the parties, may allow service of additional inter-
rogatories.

Maryland

A party may not, without leave of court, serve upon
the same party more than one set of interrogatories
or more than thirty interrogatories (including
interrogatories subsidiary or incidental to, or
dependent upon other interrogatories, however
grouped, combined or arranged)...

New Hampshire

[ am——

A party may file more than one set of interrogatories
§Z= © to an adverse party, but the total number of inter-
‘ rogatories shall not exceed thirty, unless the
L\ Court otherwise orders for good cause shown after



the proposed additional interrogatories have been

- filed. 1In determining what constitutes an inter-
4 rogatory for the purpose of applying this limita-
‘ tion in number, it is intended that each question
be counted separately, whether or not it is sub-
sidiary or incidental to or dependent upon or
included in another question, and however the
questions may be grouped, combined or arranged.

Iowa had a thirty-interrogatory limit until 1973 and abandoned
it in favor of the new federal rule. The only federal court with
a formal local rule limiting interrogatories appears to be the
Northern District of Illinois:
No party shall serve on any other party more
than twenty (20) interrogatories in the aggre-
gate without leave of court. Subparagraphs
of any interrogatory shall relate directly to
the subject matter of the interrogatory.
The Illinois local rule is inconsistent with the federal rule,
and under Federal Rule 383 is probably invalid.

One state attempts to limit interrogatories by encouraging

attorneys to control abuse. The Illinois rules contain the

following;provision:

¢6) Duty of Attormey. It is the duty of an
attorney directing interrogatories to restrict
o them to the subject matter of the particular
Il © . case, to avoid undue detail, and to avoid the
imposition of any unnecessary burden or expense
on the answering party.

Three states, New Jersey, Florida and as of 1978, California,
have a provision that requires the questions and answers to inter-
rogatories to be on the same document. For example, the California

language is as follows:



(b) (2) The propounding document shall be addressed
to one party only, and each page thereof shall

be paginated and numbered consecutively, contain
no more than 4 questions per page, contain no
subdivision of questions, and provide reasonable
space under each question for the answer.

(¢) The responding party shall respond to each
question on the space provided in the original
propounding document and if the space is insuf-
ficient shall append such additional pages as
may be necessary for the continued response,
paginate the same consecutively by alphabet,
and insert the same immediately following the
page which propounded the question. * * *
This approach is less designed to control abuse than to pro-
vide convenience for the court and parties in handling and filing
interrogatories and avoid a shuffling back and forth between ques-

tions and answers.

SUMMARY
Interrogatories are popular in other jurisdictions and nof
limited in most states. If the Council decides to'adopt limited
interrogatories, the New Hampshire statute appears to contain
the best limiting language. It has worked there in practice. See 9

New Hampshire Bar Journal 79 (1967). The procedure of having the

answers and questions on the same document seems desirable but

would not control abuse.



. TO: COUNCIL ON COURT PROCEDURES

MEMORANDUM

April 26, 1978

FROM: FRED MERRTLL
RE: DISCOVERY RULES

Enclosed is the draft of the recommended rules of discovery. With the
exception of interrogatories, Oregon has adopted much of the federal discovery
rules. The Oregon assimilation of the federal discovery rules began in 1955 and
continued through the last Legislature. This piecemeal adoption has resulted in:

(a) Minor language differences and some missing background provisions
because each rule was being treated as a separate unit.

(b) Duplication and confusing provisions relating to scope of discovery,
control of abuse and sanctions.

(¢) Failure to adopt changes in the federal rules as they occurred; all
the federal discovery rules were substantially reorganized in 1970, and only
part of this revision was picked up by the 1977 Oregon Legislature.

(d) No logical organization.

The draft seeks to reorganize the existing statutes into a set of rules in
logical sequence with appropriate cross-references and background provisions.

_ Since the Oregon statutes come from the federal rules, the sequence used is that

of the federal rules. When language differences existed, an attempt was made to
choose the best rule, with some deference to recent legislative enactment.

Each provision was compared with a number of other state rules having the-
federal rules of discovery. In addition, changes recommended in the Report of
the Special Committee for the Study of Abuse, Section on Litigation, American Bar
Association, October 1977 (hereinafter referred to as the ARA Committee), was
examined, and if the changes advocated by that committee were desirable, they were
incorporated into these rules.

These rules have been reviewed and modified by the discovery subcommittee.
Those portions of the rules marked with an asterisk were debated by the subcom-
mittee. The language of the rules was that accepted by the majority of the
subcommittee, but it was felt that some of the issues presented should be care-
fully considered by the full Council. The questions presented are the following:

1. Rule 101 B. (1)

This is ORS 41.635 adopted by the last Legislature. The A.B.A. has recom-
mended that the definition of scope of discovery be changed from "relevant to the
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subject matter involved in the pending action" to ''relevant to issues raised by the
claims or defenses of any party.' The reasoning of the ARA Committee for this
change was as follows:

"The changes proposed in this Rule are the most significant revisions
suggested by the Committee.

Determining when discovery spills beyond 'issues' and into 'subject
matter' will not always be easy. Nonetheless, the Committee
recommends the change if only to direct courts not to continue the
present practice of erring on the side of expansive discovery.

The Committee determined to narrow the scope of permissible dis-
covery. It concluded that sweeping and abusive d:Lscovery is
encouraged by permitting discovery confined only by the 'subject
matter' of a case (emstmg Rule 26 language) rather than limiting
it to the 'issues' presented. For example, the present Rule may
allow inquiry into the practices of an entire business or industry
upon the ground that the business or industry is the 'subject
matter' of an actlon even though only specified industry practices
raise the 'issues' in the case. The Committee believes that dis-
covery should be limited to the specific practices of acts that are
in issue.

With respect to the question of defining the 'issues' presented,
the Committee believes that the parties should be able to agree
upon their definition, but if agreement cammot be reached, recourse

can be had to the dlscovery conference provided for in proposed
Rule 26(c).

Although the Committee has retained intact the language of the last
sentence of present Rule 26(b), it intends that the rubric 'admis-
sible evidence' contained in that sentence be limited by the new
relevancy which emerges from the term 'issues,' rather than from
the more comprehensive term 'subject matter.'"

The Council staff comment on these proposed changes was as follows:

""These changes were not incorporated for several reasons. The
definition of 'scope' in the Oregon statute was adopted after
serious consideration by the last Legislature. It seems inapprop-
riate to modify it without a strong indication of need for such
modification in Oregon practice. Secondly, as indrectly recoganized
in the ARA comment, the language chosen will create more problems
than it solves. Under the language suggested by the ABA Committee,
any court which wishes to 'err' on the side of expansive discovery
will continue to do so, as the 'issues' presented and 'relevant to
the subject matter' are not capable of a precise interpretation.
Under the suggested ABA language, the parties would simply end up



Memo to Council Page 3

with a new area for argument and no substantial gain. The ABA Com-
mittee rationale for the change is unimpressive. The only concrete
exanple given'is of limited application and could as easily be con-
trolled by saying the 'subject matter of an action' relating to
specific industry practices does not include the entire business and
industry. Finally, the ABA Committee appears to basically feel that
expansive discovery is a bad thing. This is contrary to the entire
phllosophy of the federal rules and the Oregon statutes in practice.
There is nothing basically wrong with broad discovery. Abusive and
useless discovery is wrong, but this is better controlled either by
limiting the discovery devices or court control under the general
protective provisions of the discovery rule."

The proposed ABA changes have also resulted in a committee of the Federal
Judicial Conference recommending some changes in the federal discovery rules.
The committee did not accept the ABA committee's recommendations but did pro-
pose the following change in the definition of scope of discovery:

"(1) Tn General. Parties may obtain discovery regarding any
matter, not privileged, which is relevant to the claim or defense
of the party seeking discovery or to the claim or defense of any
other party,including the existence, description, nature, custody,
condition and location of any books, documents, or other tangible
things and the identity and location of persons having knowledge
of any discoverable matter."

The reasoning of the Judicial Conference committee was as follows:
""The Committee doubts that replacing one very general term with
another equally generally one will prevent abuse occasioned by
the generality of language. Further, it fears that the intro-
duction of a new term in the place of a familiar one will
invite wmecessary litigation over the significance of the
change. As the Report notes, 'Detenm_m.ng when dlscovery
spills beyond 'issues™ and into 'subject matter' will not be
easy. Nevertheless, the Committee recommends the change if
only to direct courts not to contlnue the present practice of
erring on the side of discovery.' Report 3.

If the term 'subject matter' does in fact persuade courts to

err ' on the side of expansive discovery,' it should be el:mlna
ted, and that is the course recommended by the Committee.'

2. Rule 101 B.(2).

This is ORS 41.622 adopted by the last Legislature. It apparently was not
a Bar-sponsored bill. Some committee members suggested that discovery should be
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limited to the existence and limits of the policy rather than the contents of the
policy, with contents of the policy only discoverable when the insured party
indicated that there was a coverage question being raised by the insurer. The
last sentence of section (d) does not appear in ORS 41.622, and some committee
menbers thought it should not be included.

3. Rule 101 C.

This language is based on Federal Rule 26(c). Virtually identical provi-
sions appear in ORS 41.618 and 41.631. The federal language, however, allows a
non-party witness to move for a protective order; the Oregon statutes only allow
a party to move for a protective order. The subcommittee felt that a non-party
witness should be able to secure protection from discovery.

4. Rule 102 A.(2).

Under the existing Oregon perpetuation statute, ORS 45.430, notice by pub-
lication is allowed when the expected adverse party is outside the state. This
is of doubtful Constitutionality, and this Rule requires personal notice whenever
the expected party may be found. Publication is only authorized when the expected
party cammot with due diligence be found. In such case the Rule requires the
court to appoint an attormey to represent the absent party (fees paid by peti-
tioner) and to also cross examine the deponent. Several subcommittee members
questioned whether this procedure would, in fact, make the deposition admissible
in the later action and, if not, whether it was worth including the provision.
The admissibility of a deposition, against a party not receiving actual notice,
is unclear. Under the federal rules, Rule 27(a) (4) specifically makes such
depositions admissible in a later action.  Since these rules cammot, however, make
rules of evidence, that provision was not included. Use of a perpetuation deposi-
tion under this Rule in Oregon then would have to be either by a specific statute
enacted to make the deposition usable or under some other exception to the hearsay
rule. The previous testimony exception to the hearsay rule is the probable one
that would be used and admissibility would depend upon whether the court was
willing to accept cross examination by the appointed attorney as the equivalent
of presence or opportunity to be present to cross examine on the part of the
expected party. The present state of the law on availability of cross examination
under the prior testimony exception is not clear in Oregon and whether the pro-
cedure specified would make the testimony admissible is not clear.

The Uniform Perpetuation of Testimony Act, promulgated by the Uniform Law
Commissioners, which was used as a basis for much of the language in this Rule,
does not include the provision for attorney appointment for an absent party.

The Uniform Law Commissioners doubted the validity of the procedure. See
13 ULA, p. 447.

The question boils down to whether to provide a procedure that may result
in an unusable deposition, leaving it to the petitioners to proceed at their
peril but holding open a possibility of perpetuation when the expected party
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cannot be found, or to not provide any perpetuation deposition when the expected
opponent cammot be found and thus avoid the wastage of court time. The subcom-
mittee left the provision for appointment of attorneys but added the next to the
last sentence to warn any petitioner seeking to use the procedure that no
guarantee of admissibility is included.

5. Rule 105 F.

This Rule governs submission of the deposition to a witness and signing.
ORS 45.171 presently requires submission of the deposition to a witnmess and sign-
ing and ORS 44.190 provides for a contempt sanction if the witmess refuses to
sign. This section requires submission only if (a) the deposition is to be used
in the case in any mammer, or (b) the deposition is to be filed. Filing occurs only
when a request is made by a party under section G.(2). In any case, inspection of
the deposition is waivable only by the parties and the witness; the witness has a
right to see a transcript of the deposition to be used or filed or to listen to a
recording to be used or filed. The Rule also requires signing when the deposition
is to be used or filed, but this is waivable by the parties.

The subcommittee considered the possibility of making submission of the
deposition to the witness waivable by the parties only but concluded that a witness
should have a right to examine their own deposition. The practice of having the
witness waive examination and signing at the time of the deposition,which apparently
is the current practice in Oregon, could be continued under this rule.

The sanction for refusal to sign is specified in the last sentence. . The
deposition may be used as if it were signed. Admissibility is still governed
under the rules of evidence, but this rule essentially is a waiver of deposition
procedure.

6. Rule 105 G. (5).

The requirement of notice of filing appears in the federal rules but not
in the existing Oregon statutes. The subcommittee considered deleting this
requirement as an urmecessary step but retained it because,with filing only taking
place at the request of a party, other parties should have some notice that the
deposition has been filed.

7. Rule 109 B.

This entire rule is based on ORS 41.616, which is an adaption of Federal
Rule 34. The federal rule requires a written response or objection to the request
for production. The Oregon statute simply requires compliance with the production
request or an objection. The Oregon procedure is preferable as eliminating an
urmecessary writing. The Oregon statute, however, is ambiguous in that it allows
the request to specify a time for production and then says the respondent has 30
days to object. This raises the question of what happens when the specified time
is less than 30 days. The Rule changes the statutory language to clarify this by
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requiring an objection prior to the time for production. This, in turn, creates
the possibility that a defendant could be required to produce before an attorney
could be obtained or an answer was due. The Rule was modified to limit the right
to require production from a defendant until after expiration of the 60-day
period following service of summons and complaint.

8. Rule 110 D.

The provisions of Rule 110 B. and C. require production of medical reports
under certain conditions. These provisions assume that a report either exists
or will be made. The subcommittee added the reference to failure to request a _
report to this section to make it clear that if a physician has examined a person
under circumstances giving rise to a duty to allow the inspection of a report,
this duty cammot be avoided by not having a written report made or refusing to
request one.

9. Rule 111 B.

This entire rule is based on ORS 41.626. Some committee members suggested
that the 30-day period to deny, or an automatic admission results (which exists
in the statute), resulted in a procedural trap. Other committee members suggested
that the number of requests for admissions could be limited in the same way in
which the Council is considering limitation of interrogatories. Neither of these
changes was incorporated in the proposed Rule.

General Commentary

A detailed commentary on all the rules was submitted to the discovery sub-
committee. Copiles are available to any Council member upon request.

FRM:gh
Encl.
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RULE 101
GENFRAL PROVISIONS GOVERWING DISCOVERY

A. Discovery methods. Parties may obtain discovery by one or more of the

following methods: depositions upon oral examination or written questions;
written interrogatories; production of documents or things or permission to
enter upon land or other property, for inspection and other purposes; physical
and mental examinations ; and requests for admission.

B. Scope of discovery. Unless otherwise limited by order of the court

in accordance with these rules, the scope of discovery is as follows:
*#(1) In g@ eral. For all forms of discovery, parties may inquire regarding

any matter, not privileged, which is relevant to the subject matter involved

-in the pending action or proceeding, whether it relates to the claim or defense of

the party seeking discovery or to the claim or defense of any other party,

including the existence, description, nature, custody, condition-and location of
any books, documents or other tangible things and the identity and location of
persons naving knowledge of any discoverable matter. It is not ground for objection
that tx;lé information sought will be inadmissible at the trial if the information
soug"nt appears reasonably calculated to lead to the discovery of admissible
evidence.

*(2) Insurance agreements. (a) In a civil action, a party, won the request

of an adverse party, shall disclose the existence and contents of any insurance
agreement or policy under which a person transacting insurance may be liable to
satisfy part or all of a judgment which may be entered in tie action or to
indemify or reimburse for payments made to satisfy the judgment.

| (b) The obligation to disclose under this section shall be performed

as soon as practicable following the filing of the complaint and the request to

1
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disclose. Tae court may supervise the exercise of disclosure to the extent
necessary to insure that it proceeds properly and expeditiously. However, the
court may limit the ekxtent of disclosure under this section as provided in
section C of this rule.

(c) Information concerning the insurance agreement or policy is not
by reason of disclosure under this section admissible in evidence at trial.

(d As used-in this section?"'disclose" means to afford the adverse
party an opportumity to inspect. or copy the insurance agreement or policy.
For purposes of this section, an application for insurance shall not be treated
as part of an insurance policy agreement.

(3) Trial preparation materials. Subject to the provisions of Rule 110

and subsection B(4) of this rule, a party may obtain discovery of documents
and tangible things otherwise discoverable under section B. (1) of this
Rule and prepared in anticipation of litigation or for trial by or for another
party or by or for that other party's representative (includihg his attorney,
consultant, surety, indemnitor, insurer, or agent) only upon a showing that tie
party seeking discovery nas substantial need of tie materials in the preparation
of nis case and that he is umable without undue hardship to obtain the substantial
equivalent of the materials by other means. In ordering discovery of such
materials when tie required showing has been made, the court shall protect
against disclosure of the mental impressions, conclusions, opinions, or legal
theories of an attorney or otner representative of a party conceming the
litigation.

A party may obtain without the required showing a statement conceming the
action or its subject matter previously made by that party. Upon request, a
person not a party may obtain without the required showing a statement concerning

tile action or its subject matter previously made by that person. If the request
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is refused, the person may move for a court order. The provisions of Rule 112
A.(4) apply to the award of expenses incurred in relation to the motion. For
purposes of this paragraph, a statement previouély made is (a) a written statement
signed or otherwise adopted or approved by the person making it, or (b) a steno-
graphic, mechanical, electrical, or other recording, or a transcription thereof,
which is a substantially verbatim recital of an oral statement by the person ”
making it and contemporaneously recorded.

(4) Trial preparation; experts.

* C. Court order limiting extent of disclosure. Upon motion by a party

or by the person from whom discovery is sought, and for good cause shown, the
court in which the action is pending may make any order which justice requires
to protect a party or person from ammoyance, embarrassment, oppression, or undue
burden or expense, including one or more of the following: (1) that the discovery
not be had; (2) that the discovery may be had only on specified terms and condi-
tions, including a designation of the time or place; (3) that the discovery may
be had only by a method of discovery other than that selected by the party
seeking discovery; (4) that certain matters not be inquired into, or that the
scope of the discovery be limited to certain matters: (5) that discovery be con-
ducted with no one present except persons designated by the court; (6) that a
deposition after being sealed be opened only by order of the court; (7) that a
trade secret or other confidential research, development, or commercial informa-
tion not be disclosed or be disclosed only in a designated way; (8) that the
parties simultaneously file specified documents or information enclosed in sealed
envelopes to be opened as directed by the court. |

If the motion for a protective order is denied in whole or bin part, the
court may, on such terms and conditions as are just, order that any party or
person provide or permit discovery. The provisions of Rule 112 A. (4) apply to the

award expenses incurred in relation to the motion.
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to take the deposition of the person to be examined named in the petition,
for the purpose of perpetuating their testimony or to seek discovery under
Rule 109 or Rule 110 from the persons named in the petition.

*(2) Notice and service. The petitioner shall thereafter serve a notice

upon each person named in the petition as an expected adverse party, together
withh a copy of the petition, stating that the petitioner will apply to the

court at a time and pléce named therein, for the order described in the

petition. The mnotice shall be served either within or without the state

and within the time and in the mamer provided for service of summns in

Rules (rules relating to personal or substituted service), but if

such service camot with due diligence be made upon any expected adverse party
named in the petition, the court may meke such order as is just for service

by publication or otherwise, and shall appoint, for persons not served with
sumons in the mamer provided in Rules (personal or substituted
service), an attorney who shall represent them and whose services shall be paid for
by petitioner in an amount fixed by the court, and, in case they are not otherwise
represented, shall cross examine the deponent. Testimony and evidence perpetua-
ted under this rule shall be admissible against expected adverse parties not
served with notice only in accordance witn the applicable rules of evidence,

If any expec.ted adverse party is a minor or incompetent, the provisions of Rule
____ (guardian ad litem rule) apply. -

(3) Order and examination. If the court is satisfied that the perpetuation

of the testimony or other discovery to perpetuate evidence may prevent a failure
or delay of justice, it, shall make an order designating or describing the persons
whose depositions may be taken and specifying the subject matter of the xamination
and whether the depositions shall be taken upon oral exam:inatioh or writ en ques-

tions; or shall make an order designating or describing the persons from whom

5



discovery may be sought under Rule 1U9 and specifying the objects of such discovery;
or shall meke an order for a physical or mental examination as provided in Rule
110. Discovery may then be had in accordance with these rules. For the purpose
of applying these rules to discovery before action, each reference therein to the
court in which the action is pending shall be deemed to refer to the court in
which the petition for such discovery was filed.

B. Pending appeal. If an appeal inas been taken from a judgment of a

court to which these rules apply or before the taking of an appeal if the time
therefor nhas not expired, the court in wh:Lch the judgment was rendered may
allow the taking of the depositions of witnesses to perpetuate their testimony
or may allow discovery wnder Rule 109 or Rule 110 for use in the event of
further proceedings in such court. In such case the party who desires to

- perpetuate the testimony or obtain the discovery may meke a motion in the court
therefor upon the same notice and service thereof as if the action was pending
in the circuit court. The motion shall show (1) the names and addresses of the
persons to ve examined or from whom other discovery is sought and the substance
of the testimony or other discovery which he expects to elicit from each; (2) the
reasons for perpetuating their testimony or seeking such other discovery. If
the court finds that the perpetuation of the testimony or other discovery is
proper to awvoid a failure or delay of justice, it may mske an order as provided
in paragraph (3) of section A. of this rule and thereupon discovery may be had
and used in the same mammer and under the same conditions as are prescribed in
these rules for discovery in actions pending in the circuit court.

C. Perpetuation by action. This rule does not limit the power of a court

to entertain an action to perpetuate testimony.
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D. Filing of depositions. Depositions taken wnder this rule shall be

filed with the court in which the petition is filed or the motion is made.
E. Costs. The party taking any deposition or engaging in any discovery
under this rule shall pay the costs thereof and of all proceedings hereunder

unless otherwise ordered by the court.



RULE 103
PERSONS BEFORE WHOM DEPOSITIONS MAY BE TAKEN

A. Within Oregon. Within this state, depositions shall be initiated by

an oath or affirmation administered to the deponent by an officer authorized

to administer oaths by the laws of this state or by a person specially appointed
by the court in which the action is pending. A person so appointed has the power
to administer oaths for the purpose of the deposition.

B. Outside the state. Within another state, or within a territory or

insular possession subject to the dominion of tne United States, or in a foreign
country, depositions may be taken (1) on notice before a person authorized to
administer oatiis in the place in which the examination is held, either by the law
thereof or by tie law of the United States, or (2) before a person appointed or
commissioned by the court, and such a person shall have the power by virtue of
nis appointment or commission to administer any necessary oath and take testimony,
or (3) pursuant to a letter.rogatory. A commission or letter rogatory shall be
issued on application and notice and on terms that are just and appropriate. It
is not requisite to the issuance of a commission or a letter rogatory that the
takiﬁg of the deposition in any other mammer is impracticable or inconvenient;
and both a commission and a letter 'rogatory may be issued in proper cases. A
notice or commission may designate the person before whom the deposition is to

be taken either by name or descriptive title. A letter rogatory may be addressed
"To the Appropriatej Authority in (here name the state, territory or country).'
Evidence obtained in a foreign country in response to a letter rogatory need not
be excluded merely for tne reason that it is not a verbatim transcript or that
the testimony was not taken under cath or for any similar departure from the

requirements for depositions taken within the United States under these rules.
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C. Disqualification for interest. o oat_:h shall be administered to
initiate a deposition by a person who is a relative or employee or attorney
or comsel of any of ﬁle parties, vor is a relative or employee of such attorney
or counsel, or who is financially interested in the action, except for a
deposition taken by non-stenographic means uwnder Rule 105 C.(4), vhere the
oath may be administered by an attorney or counsel of any of the parties or an
employee of such attorney or counsel.

D. Foreign depositions.

(1) Whenever any mandate, writ or commission is issued out of any
court of record in any other state, territory, district or foreign jurisdiction,
or whenever upon notice or agreement it is required to take the testimony of a
witness or witnesses in this state, witnesses may be compelled to appear and
testify in the same maimer and by the same process and proceeding as may be
employed for the purpose of taking testimony in proceedings pending in this
state,

() This rule shall be so interpreted and construed as to effectuate
its general purposes to make uniform the laws of those states which have

similar rules or statutes.



RULE 105
DEPOSTTIONS UPON ORAL. EXAMINATION

A. When deposition may be taken. After the service of summons or the

appearance of the defendant in any action, or in a special proceeding at any
time after a question of fact has arisen, any party may take the testimony

of any person, including the party, by deposition or oral examination. Leave
of court, with or without notice, must be obtained only if the plaintiff

seeks to take a deposition prior to the expiration of the period of time
specified in Rule __ (service of process) to appear and answer after service
of sumons and complaint on any defendant, except that leave is not required
(1) if a defendant nas served a notice of taking deposition or otilerwise sought
discovery, or (2) a spécial notice is given as provided in subsection C(2) of
this rule. Tne attendance of a witness may be compelled by subpoena as
provided in Rule ___ . The deposition of a person confined in prison may be
taken only by leave of court as provided in section (b) of this rule.

B, Order for deposition or production of prisoner. (1) If the witness is

a prisoner confined in a prison within this state, an order for his examination
in the prison wpon deposition, or for his temporary removal and production before
a court or officer for the purpose of being orally examined, may be made as
follows: (a) by the court of judge in vhich the action or proceeding is pending,
unless it is a court of a justice of the peace; (b) by any judge of a court of
record when the action or proceeding is pending in a justice's court, or when
the witness' deposition, affidavit or oral examination is required before a
judge or other person out of court. '

(2) Tae order shall only be made wpon the affidavit of the party
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desiring it, or someone on his behalf, showing the nature of the action or
proceeding, the testimony expected from the witnmess and its materiality.

(3) If the w:%.tness is imprisoned in the county where the action or
proceeding is pending, and for a cause other than a sentence for a felony, or
if he is a party plaintiff or defendant, his production may be required; in
all other cases, his examination shall be taken by deposition.

C. Notice of examination.

(1) General requirements. A party desiring to take the deposition of

any person upon oral examination shall give reasonable notice in writing to
every other party to the action. The notice shall state the time and place
for taking the deposition and the name and address of each person to be examined,
if known, and, if the name is not known, a general description sufficient to
identify him or the particular class or group to which he belongs. If a sub-
poena duces tecum is to be served on the person to be examined, the designation
of the materials to be produced as set forth in the subpoena shall be attached
to or included in the notice.

(2) Special notice. Leave of court is not required for the taking of

a deposition by plaintiff if the notice (a) states that the person to be exam-
ined is about to go out of the state, or is bound on a voyage to sea, and will
be unavailable for examination unless his deposition is taken before expiration
of the 30-day period, and (b) sets forth facts to support the statement. The
plaintiff's attorney shall sign the notice, and his signature constitutes a
certification by him that to the best of his knowledge, information, and
belief the statement and supporting facts are true.

If a party shows that when he was served with notice under this subsec-

tion and he was unable through the exercise of diligence to obtain coumsel to
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represent him at the taking of the deposition, the deposition may not be used
against him.

(3) Shorter or longer time. The court may for cause shown enlarge or

shorten the time for taking the deposition.

(4) Non-stenographic recording. The notice of deposition required

under subsection (1) of this section may provide that the testimony be recorded
by other than stenographic means, in which event the notice shall designate

the marmer of recording and preserving the deposition. A court may require
that the deposition be taken by stenographic means if necessary to assure that

the recording be accurate.

(5) Production of documents and things. The notice to a party deponent

may be accompanied by a request made in compliance with Rule 109 for the
production of documents and tangible things at the taking of the deposition.
The procedure of Rule 109 shall apply to the request.

(6) Deposition of organization. A party may in his notice and in a

subpoena name as the deponent a public or private corporation or a partnership
or association or govermmental agency and describe with reasonable particularity
the matters on which examination is requested. In that event, the organization
so named shall designate one or more officers, directors or managing agents,

or other persons who consent to testify on its behalf, and may set forth, for
each person designated, the matters on which he will testify. A subpoena shall
advise a non-party organization of its duty to make such a designation. The
persons so designated shall testify as to matters known or reasonably available
to the organization. This section does not preclude taking a deposition by any
other procedure aufhorized in these rules.

(7) Deposition by telephone. The court may upon motion order that testi-

mony at a deposition be taken by telephone, in which event the order shall
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designate the conditions of taking testimony, the mammer of recording the deposi-
tion and may include other provisions to assure that the recorded testimony will
be accurate and trusfworthy.

D. Examination and cross-examination; record of examination; oath;

objections. Examination and cross-examination of witnesses may proceed as
permitted at the trial. The testimony of the witness shall be recorded either
stenographically or as provided in subsection C.(4) of this Rule. If testimony
is recorded pursuant to subsection C. (4) of this Rule, the party taking the
deposition shall retain the original recording without alteration, unless the
recording is filed with the court pursuant to subsection G.(2) of this Rule,
until the final _disposition of the action or proceeding. .If requested by
one of the parties, the testimony shall be transcribed upon the payment of

the reasonable charges therefor. All objections made at the time of the
examination to the qualifications of the person taking the deposition, or to
the mammer of taking it, or to the evidence presented, or to th_e conduct of
any party, and any other objection to the proceedings, shall be noted upon

the transcription or recording. Evidence objected to shall be taken subject
to the objections. In lieu of participating in the oral examination, parties
may serve written questions on the party taking the deposition who shall pro-
pound them to the witness and see that the answers thereto are recorded |

verbatim.

K. Motion to terminate or limit examination. At any time during the

taking of deposition, on motion of any party or of the deponent and upon a
showing that the examination is being conducted or hindered in bad faith or in

such manner as unreasonably to armoy, embarrass or oppress the deponent or any
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party, the court in which the action or proceeding is pending or the court in
the county where the deposition is being taken shall rule on any question
presented by the motion and may order the officer conducting the examination to
cease forthwith from taking the deposition, or may limit the scope and mammer
of the taking of the deposition as provided in Rule 101 C. If the order
terminates the examination, it shall be resumed thereafter only upon the order
of the court in which the action or proceeding is pending. Upon demand of the
objecting party or deponent, the taking of the deposition shall be suspended
for the time necessary to make a motion for an order. The provisions of

Rule 112 A. (4) apply to the award of expenses incurred in relation to the motion.

*F. ‘Submission to witness; changes; signing. When the testimony is taken

by stenographic means, Or is recorded by other than stenographic means as provided
in subsection C. (4) of this Rule, and if the transcription or recording is to be
used at any proceeding in the action or if any party requests that the trans-
cription or recording thereof be filed with the court, such transcription or
recording shall be submitted to the witness for examination, unless such examina-
tion is waived by the witness and by the parties. Any changes in form or
substance which the witness desires to make shall be entered upon the transcrip-
tion or stated in a writing to accompany the recording, together with a statement
of the reasons given by the witness for making them. Notice of such changes

and reasons shall promptly be served upon all parties by the party taking the
deposition. The transcription or recording shall then be affirmed in writing as
correct by the witness, unless the parties by stipulation waive the affirmation.

If the transcription or recording is not affirmed as correct by the witness
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within 30 days of its submission to him, the reasons for the refusal shall be
stated on the transcription or in a writing to accompany the recording by the
party desiring to use such transcription or recording or the party requesting
the filing of the transcription or recording. -The transcription or recording
may then be used in any marmer that a deposition affirmed in writing by the
witness might be used under the applicable rules of evidence, unless on a motion
to suppress under Rule 107 C., the court holds that the reasons given for the
refusal to affirm require rejection of the deposition in whole or in part.

G. Certification, filing and exhibits.

(1) Certification. When a deposition is stenograhically taken, the

stenographic reporter shall certify, under penalty of perjury, on the transcript

that the witness was sworn in the reporter's presence and that the transcript is

a true record of the testimony given by the witness. When a deposition is recorded

by other than stenographic means as provided in subsection C. (4) of this Rule,
and thereafter transcribed, the person transcribing it shall certify, under
penalty of perjury, on the transcript that he heard the witness sworn on the
recording and that the transcript is a correct writing of the recording. When
a recording or a non-stenographic deposition or a transcription of such record-
ing or non-stenographic deposition is to be used at any proceeding in the action
or is filed with the court, the party taking the deposition shall certify in
writing that the recording, either filed or firnished to the person making the
transcription, is a true, complete and accurate recording of the deposition of
the witness and that the recording has not been altered. A deposition so certi-

fied shall be considered prima facie evidence of the testimony of the witmess.
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(2) Filing. If requested by any party, the transcript or the recording
of the deposition shall be filed with the court where the action is pending.
When a deposition is stenographically taken, the stenographic reporter or, in
the case of a deposition taken puisuant to subsection C. (4) of this Rule, the
party taking the deposition, shall enclose it in a sealed envelope, directed to
the clerk of the court or the justice of the peace before whom the action or
proceeding is pending or such other person as may by writing be agreed upon,
and deliver or forward it accordingly by mail or other usual charmel of convey-
ance.

(3) Exhibits. Documents and things produced for inspection during the
examination of the witness, shall, upon the request of a party, be marked for
identification and amexed to and returned w1th the deposition, and may be
inspected and copied by any party. Whenever the peréon producing materials

desires to retain the originals, he may substitute copies of the originals, or

afford each party an opportunity to make copies thefebf. In the event the
original materials are retained by the person producing them, they shall be
marked for identification and the person producing them shall afford each party
the subsequent opportunity to compare any copy with the original. He shall
also be required to retain the original materials for subsequent use in any
proceeding in the same action. Any party may move for an order that the
original be ammexed to and returned with the deposition to the court, pending
final disposition of the case.

(4) Copies. Upon payment of reasonable charges therefor, the steno-
graphic reporter, or in the case of a deposition taken pursuant to subsection
C. (4) of this Rule, the party taking the deposition shall furnish a copy of the

deposition to any party or to the deponent.
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*(5) Notice. The party requesting filing of the deposition shall cause
notice of its filing.to be given to all other parties.

H. Payment of expenses upon failure to appear. (1) If the party

giving the notice of the taking of the deposition fails to attend and proceed
therewith and another party attends in person or by attorney pursuant to the
notice, the court in which the action or proceeding is pending may order the
party giving the notice to pay to such other party the amount of the reasonable
expenses incurred by him and his attorney in so attending, including reasonable
attorney's fees.

(2) 1If the party giving the notice of the taking of a deposition of a
witness fails to serve a subpoena upon him and the witness because of such
failure does not attend, and if another party attends in person or by attorney
because he expects the deposition of that witnmess to be taken, the court may
order the party giving the notice to pay to such other party the amount of the
reasonable expenses incurred by him and his attorney in so attending, including

reasonable attorney's fees.
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RULE 106
DEPOSTTIONS UPCN WRITTEN QUESTIONS

A. Serving questions; notice. After commencement of the action, any

party may take the testimony of any person, including a party, by deposition

upon written questions. The attendance of witnesses may be compelled by the

use of subpoena as provided in Rule 500. The deposition of a person confined
in prison may be taken only as provided in Rule 105 B.

A party desiring to take a deposition upon written questions shall serve
them upon every other party with a notice stating (1) the name and address of
the person who is to answer them, if known, and if the name is not known, a
general description sufficient to identify him or the particular class or group
to which he belongs, and (2) the name or descriptive title and address of the
officer before whom the deposition is to be taken. A deposition upon written
questions may be taken of a public or private corporation or a partnership or
association or govermmental agency in accordance with the provisions of
Rule 105 B.(6).

Within 30 days after the notice and written questions are serve, a party
may serve cross questions upon all other parties. Within 10 days after being
served with cross questions, a party may serve redirect questions upon all other
parties. Within 10 days after being served with redirect questions, a party may
serve recross questions upon all other parties. - The court may for cause shown

enlarge or shorten the time.

B. Officer to take responses and prepare record. A copy of the notice
and copies of all questions served shall be delivered by ﬁhe party taking the
deposition to the officer designated in the notice, who shall proceed promptly,
in the mammer provided by Rule 105 D., F., and G., to take the testimony of the

witness in response to the questions and to prepare, certify, and file or mail
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the deposition, attaching thereto the copy of the notice and the questions
received by him.

C. Notice of filing. The party requesting filing of the deposition

shall cause notice of its filing to be given to all other parties.
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RULE 107
EFFECT OF ERRORS AND IRREGULARTTIES IN DEPOSITIONS

A. As to notice. All errors and irregularities in the notice for taking

a deposition are waived unless written objection is promptly served upon the
party giving the notice.

B. As to disqualification of officer. Objection to taking a deposition

because of disqualification of the officer administering the ocath is waived
unless made before the taking of the deposition begins or as soon thereafter as
the disqualification becom es known or could be discovered with reasonable
diligence.

C. As to taking of deposition.

(1) Objections to the competency of a witness or to the competency,
relevancy, or materiality of testimony are not waived by failure to make them
before or during the taking of the deposition, unless the ground of the objection
is one which might have been obviated or removed if presented at that time.

(2) Errors and irregularities occurring at the oral examination in the
mamner of taking the deposition, in the form of the questions or answers, in
the oath or affirmation, or in the conduct of parties, and errors of any kind
which might be obviated, removed, or cured if promptly presented, are waived
unless seasonable objection thereto is made at the taking of the deposition.

(3) Objections to the form of written questions submitted under Rule 31
are waived unless served in writing upon the party propounding them within the
time allowed for serving the succeeding cross or other questions and within 5 days

after service of the last questions authorized.
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D. As to completion and return of deposition. Errors and irregularities

in the mammer in which the testimony is transcribed or the deposition is prepared,
signed, certified, sealed, endorsed, transmitted, filed, or otherwise dealt with
under Rules 105 and 106 are waived umless a motion to suppress the deposition

or some part thereof is made with reasonable promptness after such defect is,

or with due diligence might have been, ascertained.
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RULE 109
PRODUCTION OF DOCUMENTS AND THINGS AND
ENTRY UPON LAND FOR INSPECTION AND
OTHER PURPOSES

A. GScope. Any party may serve on any other party a request (1) to
produce and permit the party msking the request, or someone acting on his
behalf, to inspect and copy, any designated documents (including writings,
drawings, graphs, charts, photographs, phono-records, and other data compilations
from which information can be obtained, translated, if necessary, by the
respondent through detection devices into reasonably usable form), or to inspect
and copy, test, or sample any tangible things which constitute or contain
matters within the scope of Rule 101 B. and which are in the possession, custody
or control of the party upon whom the request is served; or (2) to permit entry
upon designated land or other property in the possession or control of the party
upon whom the request is served for the purpose of inspection and measuring,
surveying, photographing, testing, or sampling the property or any designated
object or operation thereon, within the scope of Rule 101 B.

*B. Procedure. The request may be served upon the plaintiff after commence-
ment of the action and upon any other party with or . after service of the summons
and complaint upon that party. The request shall set forth the items to be
inspected either by individual item or by category and describe each item and
category with reasonable particularity. The request shall specify a reasonable
time, place, and marmer of making the inspection and performing the related acts.
A defendant shall not be required to produce or allow inspection or other related
acts before the expiration of 60 days after service of summons and complaint upon

him, unless the court specifies a shorter time. The party upon whom a request
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has been served shall comply with the request, unless the request is objected
to with a statement of reasons for each objection before the time specified

in the request for inspection and performing the related acts. If objection is
made to part of an item or category, the part shall be specified. The party
submitting the request may move for an order under Rule 112 B. with respect to
any objection to or other failure to respond to the request or any part thereof,
or any failure to permit inspection as requested.

C. Writing called for need not be offered. Though a writing called for

by one party is produced by the other, and is inspected by the party calling
for it, he is not obliged to offer it in evidence.

D. Persons not parties. This rule does not preclude an independent action

against a party not a party for production of documents and things and permission

to enter upon land.
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RULE 110
PHYSTCAL, AD MEWTAL EXAMINATTON
OF PERSONS; REPORTS OF
EXAMINATTONS

A. Order for examination. Wien the mental or physical condition
 (including the blood group) of a party or of a person in the custody or under
tne legal control of a party, is in controversy, the court may order the party
to submit to a pirysical or mental examination by a physician or to produce
for examination the person in his custody or legal control. The order may be
made only on motion for good cause shown and upon notice to the person to be
examined and to all parties and shall specify the time, place, mamer,
conditions, and scope of the examination and the person or persons by whom it
is to be made.

B. Report of examining physician. If requested by the party against

whom an order is made wnder section A. of this Rule or the person examined,

tne party causing the examination to be made shall deliver to him a copy of a
detailed report of the examining pnysician setting out his findings, including
results of all tests made, diagnoses and conclusions, together with like
reports of all earlier examinations of the same condition. After delivery

the party causing the examination shall be entitled upon request to receive
from the party against whom the order is made a like report of any examination,
previously or thereafter made, of the same condition; unless, in the case of

a report of examination of a person not a party, the party shows that he is
unable to obtain it. This section applies to examinations made by agreement

of the parties, unless the agreement expressly provides otherwise.
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C. Reports of claimants for damages and injuries. In a civil action

where a claim is made for damages for injuries tothe party or to a person in
the custody or under the legal control of a parfy, upon the request of the
party against whom the claim is pending, the claimant shall deliver to him a
copy of all written reports of any examinations relating to injuries for which
recovery is sought unless the claimant shows that he is unable to comply.

* D. Effect of failure to comply. If a party fails to comply with

sections B. and C. of this Rule or if a physician fails or refuses to make a
detailed report within a reasonable time, or if a party fails to request such
a report within a reasonable time, the court may require the physician to
appear for a deposition or may exclude his testimony if offered at the trial.

E. Access to hospital records. Any party legally liable or against

whom a claim is asserted for compensation or damages for injuries may examine
and make copies of all records of any hospital in reference to and cormected
with the hospitalization of the injured person for such injuries. Any person
having custody of such records and who unreasonably refuses to allow examination
and copying of such records shall be liable to the party seeking the records

and reports for the reasonable and necessary costs of enforcing the party's
right to discover.

F. Discovery by other means. This Rule does not preclude discovery of

a report of an examining physician or the taking of a deposition of the
physician in accordance with the provisions of any other rule or any other form

of discovery authorized by this rule.
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ROLE 111
REQUESTS FOR ADMISSION

A. Request for admission. A party may serve upon any Qt;her party a
written request for the admission, for purposes of the pending action anly,
of the truth of any matters within the scope of Rule 101 B. set forth in
the request that relate to statements or opinions of fact or of the application
of law to fact, including the genuineness of any documents described in the
request. Copies of documents shall be served with the request unless they
nave been or are otherwise furnished or made available for inspection and
copying. Each matter of which an admission is requested shall be separately
set forth. The request may, without leave of court, be served won the plaintiff
after commencement of the action and upon any other party with or after service
of the summwns and complaint upon that party.

*B. Response. The matter is admitted unless, within 30 days after
service of the request, 'or within such shorter or longer time as the court
may allow, the party to whom the request is directed serves wpon the party
requesting the admission a written answer or objection addressed to tne matter,
signed by the party or by his attormey, but, unless the court shortens the
time, a defendant shall not be required to serve answers or objections before
tne expiration of 60 days after service of the summns and complaint upon
aim, If objection is made, the reasons therefor shall be stated. The aiswer
shall specifically deny the matter or set forth in detail the reasons why the
answering party Vcannot truthfully admit or deny the matter. A denial shall
fairly meet the substance of the requested admission, and when good faith
requires that a party qualify inis answer or deny aaly a part of the matter of
which an admission is requested, he shall specify so much of it as is true
and qualify or deny the remainder. An answering party may not give lack of

information or knowledge as a reason for failure to admit or deny unless ne states
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that he has made reasonable inquiry and that the information known or readily
obtainable by him is insufficient to enable him to admit or deny. A party who
considers that a matter of which an admission has been requested presents a
genuine issue for trial may not, on that ground alone, ocbject to the request;
ne may, subject to the provisions of Rule 112 C., deny the matter or set forth
reasons why he camot admit or deny it.

C. Motion to determine sufficiency. The party wlw has requested the

admissions may move to determine the sufficiency of the answers or objections.
Unless the court determines that an objection is juStified, it shall order
that an answer be served., If them court determines that an answer does mot
comply with tie requirements of this rule, it may order either that the matter
is admitted or that an amended answer be served. The court may, in lieu of
these orders, determine that final disposition of the request be made at a
designated time prior to trial. The provisions of Rule 112 A, apply to the
award of expenses incurred in relation to the motion.

D. Effect of admission. Any matter admitted pursuant to this rule is

conclusively established wnless the court on motion permits withdrawal or
amendment of the admission. The court may permit withdrawal or amendment when
the presentation of the merits of the case will be subserved thereby and the
party who obtained the admission fails to satisfy the court that withdrawal or
amendment will prejudice him in maintaining his case or his defense o the
merits. Any admission made by a party pursuant to this rule is for the purpose
of the pending proceeding only, and reither constitutes an admission by him

for any other purpose nor may be used against him in any other proceeding.

E. Form of response. Admissions, denials and objections to requests

for admissions shall identify and quote each request for admission in full

immediately preceding the statement of any admission, denial or objection thereto.

27



,/\"? ‘

RULE 112
FATLURE TO MAKE DISCOVERY; SANCTIONS

A, lMotion for order compelling discover"z. A party, upon reasonable

notice to other parties and all persons affected thereby, may apply for an order
compelling discovery as follows:

(1) Appropriate court. An application for an order to a party may be

made to the court in which the action is pending, or, on matters relating to a

deponent's failure to answer questions at a deposition, to a judge of the circuit
court in the judicial district where the deposition is being taken. An application
for an order to a deponent who is not a party shall be made to a judge of the
circuit court in the judicial district where the deposition is being taken.

(2) Motion, If a deponent fails to answer a question propounded or
submitted under Rules 105 or 106, or a corporation or other entity fails to make
a designation under Rule 105 C. (6) of Rule 106, or a party fails to answer an
interrogatory submitted under Rule 108, or if a party in response to a request
for inspection submitted under Rule 109, fails to permit inspection as requested,
the discovering party may move for an order compelling inspection in accordance
with the request. When taking a deposition on oral examination, the proponent
of tne question may complete or adjourn the examination before ne applies for an
orderf

If the court denies the motion in vhole or in part, it may meke such
protective order as it would have been empowered to meke . a motion made

pursuant to Rule 101 C.

(3) Evasive or Incomplete Answer. For purposes of this subdivision an

evasive or incomplete answer is to be treated as a failure to answer.
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(4) Award of expenses of motion, If the motion is granted, the court

may, after opportunity for hearing, require the party or deponent whose conduct
necessitated tie motion or the party or attorney' advising such conduct or both
of thelﬁ to pay to the moving party the reasonable expenses incurréd in obtaining
tne order, including attomey's fees, unless the court finds that the opposition
to the motion was substantially justified or that other circumstances meke an
award of expenses unjust.

If the motion is denied, the court may, after opportumity for hearing,
require the moving party or the attomey advising the motion or both of them to
pay to thev party or deponent who opposed the motion the reasonable expenses
incurred in opposing the motion, including attomey's fees, wnless the court
finds that the meking of the motion was substantially justified or that other
circunstances make an award of expenses unjust.

If the motion is granted in part and denied in part, the court may

apportion the reasonable expenses incurred in relation to the motion among

the parties and persons in a just mamer.

B. Failure to comply with order.

(1) Sanctions by court in judicial district where deposition is taken.

If a deponent fails to be swom or to answer a question after being directed
to do so by a circuit court -judge in the judicial district in which the
deposition is being taken, the failure may be considered a contempt of that
court. |

(2) Sanctions by court in which action is pending. If a party or an

officer, director, or managing agent of a party or a person designated wnder
Rule 106 C.(6) or 106 A. to testify on behalf of a party fails to obey an
order to provide or permit discovery, including an order made under section

A. of this Rule or Rule 110, the court in which the action is pending may make

such orders in regard to the failure as are just, and among others the following:
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(a) An order that the matters regarding which the order was made or any
other designated facts shall be taken to be established for tie purposes of the
action in accordance with the claim of the party obtaining the order;

(b) An order refusing to allow the disobedient party to support or oppose
designated claims or defenses, or prohibiting him from introducing designated
matters in evidence;

() Mn oraer striking out pleadings or parts thereof, or staying further
proceedings until the order is obeyed, or dismissing the action or proceeding or
any part thereof, or rendering a judgment by default against the disobedient
party;

(d) In lieu of any of the foregoing orders or in addition thereto, an
order treating as a contempt of court the failure to dbey any orders except an
order to submit to a pysical or mental examination;

(e) Where a party nas failed to comply with an order under Rule 110 A.
requiring him to produce another for examination, such orders as are listed in
paragraphs (a), (b), and (¢) of this subdivision, unless the party failing to
comply shows that ne is unable to produce such person for examination.

In lieu of any of the foregoing orders or in addition thereto, the court
shall require the party failing to obey the order or the attorney advising him
or both to pay the reasonable expenses, including attomey's fees, caused by
tne failure, unless the court finds that the failure was substantially justified
or tnat other circumstances make an award of expenses unjust.

C. Expenses on failure to admit. If a party fails to admit the genuineness

of any docunent or the truth of any matter as requested under Rule 111, and if

the party requesting the admissions thereafter proves the genuineness of ﬁ'xe
document or the truth of the matter, he may apply to the court for an order
requiring the other party to pay him the reasonable expenses incurred in meking
that proof, including reasonable attomey's fees. The court shall meke the order
unless it finds that (1) the request was held objectionable pursuant to Rule 11l A.,
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or (2) the admission sought was of no substantial importance, or (3) the party
failing to admit had reasonable ground to believe that he might prevail o the
matter, or (4) there was other good reason for the failure to admit.

D. Failure of party to attend at own deposition or serve answers to

interrogatorires or respond to request for inspection. If a party or an officer,

director, or managing agent of a party or a person. désignated wnder Rule 105 C.(6)
or 106 A. to testify on behalf of a party fails (1) to appear before the officer
who is to take his deposition, after being served with a proper notice, or (2) to
serve answers or objections to interrogatories submitted wunder Rule 108, after
proper service of the interrogatories, or (3) to comply with or serve objections
to a Irequest for production and inspection submitted under Rule 109, aftér proper
service of the request, the court in which the action is pending cn motion may
make such orders in regard to the failure as are just, and among others it may take
any action authorized under paragraphs (a), (b), and (c) of subsection B.(2) of
this rule. In lieu of any order or in addition thereto, the court shall require
the party failing to act or the attorney advising him or both to pay the reasonable
expenses, including attorney's fees, caused by the failure, wnless the court
finds that the failure was substantially justified or that other circumstances
make an award of expenses unjust.

The failure to act described in this subdivision may not be excused on the
ground tnat the discovery sougnt is objectionable unless the party failing to

act has applied for a protective order as provided by Rule 101 B.
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RULE 500
SUBPCENA

A. Defined; form. The process by which attendance of a witness is

required is a subpoena. It is a writ or order directed to a person and
requires the attendance of such person at a particular time and place to testify
as a witness on behalf of a particular party therein mentioned. Every subpoena
shall state the name of the court and the title of the action.

B. For production of documentary evidence. A subpoena may also command

the person to whom it is directed to produce the books, papers, documents, or
tangible things designated therein; but the court, upon motion made promptly and
in any event at or before the time specified in the subpoena for compliance
therewith, may (1) quash or modify the subpoena if it is unreasonable and
oppressive or (2) condition denial of the motion upon the advancement by the
person in whose behalf the subpoena is issued of the reasonable cost of producing
the books, papers, documents, or tangible things.

C. Issuance. (1) A subpoena is issued as follows: (a) to require
attendance before a court, or at the trial of an issue therein, or upon the
taking of a deposition in an action or proceeding pending therein: (i) it may
be issued by the clerk of the court in which the action or proceeding is pending,
or if there is no clerk, then by a judge or justice of such court; or (ii) it may
be issued by the attorney of record of the party to the action or proceeding in
whose behalf the witness is required to appear, subscribed by the signature of
such attorney; (b) to require attendance before any person authorized to take
the testimony of a witness in this state under Rule 103 D. (1), or before any
officer empowered by the laws of the United States to take testimony, it may be

issued by the clerk of the circuit court in the judicial district in which the

 witness is to be examined; (c) to require attendance out of court in cases not
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provided for in paragraph (a)/ of this subsection, before a judge, justice, or
other officer authorized to eizdnﬁ.nister oaths or take testimony in any matter
under the laws of this state, it may be issued by the judge, justice or other
officer before whom the attendance is required.

(2) Upon request of a party or attorney, any subpoena issued by a clerk
of court shall be issued in blank and delivered to the party or attorney
requesting it, who shall fill it in before service.

D. Service; service on law enforcement agency; proof of service.

(1) Except as provided in subsection (2) of this section, a subpoena may be
served by the party or any other person over 18 years of age. The service shall
be made by delivering a copy to the witness personally and giving or offering to
him at the same time the fees to which he is entitled for trawvel to and from the
place designated and one day's attendance. The service must be made so as to
allow the witness a reasonazble time for preparation and travel to the place of
attendance.

(2) (a) Every law enforcement agency shall designate an indiﬁdual or
individuals upon whom service of subpoena may be made. At least one of the
designated individuals shall be available during normal business hours. In the
absence of the designated individuals, service of subpoena pursuant to paragraph (b)
of this subsection may be made upon the officer in charge of the law enforcement
agency.

(b) If a peace officer's attendance at trial is required as a result of
his employment as a peace officer, a subpoena may be served on him by delivering
a copy personally to the officer or to one of the individuals designated by the

agency which employs the officer not later than 10 days prior to the date attendance
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is sought. A subpoena may be served in this mammer only if the officer is
currently employed as a peace officer and is present within the state at the time
of service.

(c) When a subpoena has been served as provided in paragraph (b) of this
subsection, the law enforcement agency shall make a good faith effort to actually
notify the officer whose attendance is sought of the date, time and location of
the court appearance. If the officer cannot be notified, the law enforcement
agency shall contact the court and a continuance may be granted to allow the
officer to be personally served.

(d) As used in this subsection, ''law enforcement agency'' means the Oregon
State Police, a county sheriff's department or a mmicipal police department.

(3) Proof of service of a subpoena is made in the same mammer as in the
service of a summons.

E. Subpoena for hearing or trial; witness' obligation to attend. A witness

is not obliged to attend for trial or hearing at a place outside the county in
which he resides or is served with subpoena unless his residence is within 100
miles of such place, or, if his residence is not within 100 miles of such place,
unless there is paid or tendered to him upon service of the subpoena: (1) double
attendance fee, if his residence is not more than 200 miles from the place of
examination; or (2) triple attendance fee, if his residence is more than 200 miles
and not more than 300 miles from such place; or (3) quadruple attendance fee, if
his residence is more than 300 miles from such place; and (4) single mileage to
and from such place.

F. Subpoena for taking depositions; place of examination. (1) Proof of

service of a notice to take a deposition as provided in Rules 105 C. and 106 A.

constitutes a sufficient authorization for the issuance by a clerk of court of
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subpoenas for the persons named or described therein. The subpoena may command
the person to whom it is directed to produce and permit inspection and copying
of designated books, papers, documents, or tangible things which constitute or
contain matters within the scope of the examination permitted by Rule 101 B., but
in that event the subpoena will be subject to the provisions of Rule 10l C. and
section B. of this rule.

The person to whom the subpoena is directed may, within 10 days after the
service thereof or on or before the time specified in the subpoena for compliance
if such time is less than 10 days after service, serve upon the attorney designa-
ted in the subpoena written objection to inspection or copying of any or all of
thé 'designated materials. If objection is made, the party serving the subpoena
shall not be entitled to inspect and copy the materials except pursuant to an
order of the court from which the subpoena was issued. The party serving the
subpoena may, if objection has been made, move upon notice to the deponent for an
order at any time before or during the taking of the deposition.

(2) A resident of this state may be required to attend an examination only
in the county wherein he resides or is employed or transacts his business in
person, or at such other convenient place as is fixed by an order of court. A 4
nonresident of this state may be required to attend only in the county wherein
he is served with a subpoena, or at such other convenient place as is fixed by an
order of court.

G. Disobedience of subpoena; refusal to be sworn or answer as a witness.

Disobedience to a subpoena or a refusal to be sworn or answer as a witness may

be punished as contempt by a court before whom the action or proceeding is pending
or by the judge or justice issuing the subpoena. Upon hearing or trial, if the
witness is a party and disobeys a subpoena or refuses to be sworn or answer as a

witness, his complaint, answer or reply may be stricken.
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H. Hospital records.

(1) Hospital. As used in this section, unless the context requires
otherwise, "hospital" means a hospital licensed. under ORS 441.015 to 441.087,
441.525 to 441.595, 441.810 to 441.820, 441.990, 442.300, 442.320, 442.330 and
442 .340 to 442.450.

(2) Mode of compliance with subpoena of hospital records. (a) Except as

provided in subsection (4) of this section, when a subpoena duces tecum is

served upon a custodian of hospital records in an action in which the hospital

is not a party, and the subpoena requires the production of all or part of the
records of the hospital relating to the care or treatment of a patient at the
hospital, it is sufficient compliance therewith if a custodian delivers by mail
or otherwise a true and correct copy of all the records described in the subpoena
within five days after receipt thereof. Delivery shall be accompanied by the
affidavit described in subsection (3) of this section. The copy may be
photographic or microphotographis reproduction.

(b) The copy of the records shall be separately enclosed in a sealed
envelope or wrapper on which the title and number of the action, name of the
witness and the date of the subpoena are clearly inscribed. The sealed envelope
or wrapper shall be enclosed in an outer envelope or wrapper and sealed. The
outer envelope or wrapper shall be addressed as follows: (i) if the subpoena
directs attendance in court, to the clerk of the court, or to the judge thereof
if there is no clerk; (ii) if the subpoena directs attendance at a deposition or
other hearing, to the officer before whom the deposition is to be taken, at the
place designated in the subpoena for the taking of the deposition or at the
officer's place of business; (iii) in other cases, to the officer or body

conducting the hearing at the official place of business.
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(¢) Unless the parties to the proceedings otherwise agree, or umless the
sealed envelope or wrapper is returned to a custodian of hospital records who is
to appear personally, the copy of. the records shall remain sealed and shall be
opened only at the time of trial, deposition or other hearing, at the direction
of the judge, officer or body conducting the proceeding. The records shall be
opened in the presence of all parties who have appeared in person or by counsel
at the trial, deposition or hearing. Records which are not introduced in
evidence or required as part of the record shall be returned to the custodian
of hospital records who submitted them.

(3) Affidavit of custodian of records. - (a) The records described in

section (2) of this Rule shall be accompanied by the affidavit of a custodian
of the hospital records, stating in substance each of the following: (i) that
the affiant is a duly authorized custodian of the records and has authority to
certify records; (ii) that the copy is a true copy of all the records described
in the subpoena; (iii) the records were prepared by the persomnel of the hospital,
staff physicians, or persons acting umder the control of either, in the ordinary
course of hospital business, at or near the time fo the act, condition or event
described or referred to therein.

(b) If the hospital has none of the records described in the subpoena,
or only part thereof, the affiant shall so state in the affidavit, and shall
send only those records of which he has custody.

(c) When more than one person has knowledge of the facts required to be
stated in the affidavit, more than one affidavit may be made.

(4) Personal attendance of custodian of records may be required. (a) The

personal attendance of a custodian of hospital records and the production of orig-

inal hospital records is required if the subpoena duces tecum contains the
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following statement:

The personal attendance of a custodian of hospital records and the production
of original records is required by this subpoena. The procedure authorized

pursuant to Oregon Rule of Civil Procedure 500 H.(2) shall not be deemed sufficient

(b) If more than one subpoena duces tecum is served on a custodian of
hoSpital records and personal attendance is required under each pursuant to
paragraph (@) of this subsection, the custodian shall be deemed to be the witnmess
of the party serving the first such subpoena.

(5) Tender and payment of fees. Nothing in this Rule requires the tender

or payment of more than one witness and mileage fee or other charge unless there

has been agreement to the contrary.
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SUBPOENAS

DISTRIBUTION OF ORS PROVISIONS

ORS

41.
41.
41.
41.

41.
41.
41.
L4,
44 .
44,
44,
44 .

44 .
44,
44,
44,
44,
44,
44 .
44,

915 .
920 .
925 .
930 .

935 .
940 .
945 .
110 .
120 .
130 .
140 .
150 .

171 .
180 .
190 .
200 .
210 .
220 .
230 .
240 .
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RULE

. 500(h) (1)
. 560(h) (2)
. 500(h) (3)

. Remains as

statute

. 500(h) (5)

. 500(h) (4)

. None

. 500(a) and (b)
. 500(c) (1)

. 500(e) (2)

. 500(d)

. Remains as

statute

. 500(e)
. None
. 500(g)
. None
. None
. None
. 105(b)

. Remains as

statute



DISCOVERY
DISTRIBUTION OF ORS PROVISIONS

ORS RULE
41.616(L)-(3) .. oo ... 108 L4 140, .. . e None
41.616(4) .. v vt 101 (b) 45.151. ... . . . 105(a)
41.617(1) and (2)...... 112(a) 45.161............ 103(a) and (b)
and 105(c)
41.617 (3) and (4)..... 112 (b)
45.171. ... . ... .. 105(c), (d),
41.618....... . ... 101 (c) and (£f)
41.620. . i i i 108 (c) 45.185. .. . e 105(c)
G1.622. . i 101(b) 45.190. ........... 105(a) and
_ 112(b)
41.626(1) ... 111 (a) 45 200 . . o 105 (h)
41.626(2) and (4)...... 111 (b) 45.230. 0o 105(g)
61.626(3) ... 111(c) 45.260. ... 105(g)
BL.626(5) vnnaeennnnn 111 (c) 45.280. 0 107
41.626(6) .. .ot 112(c) 45.230. . 0 103 (b)
BL1.626(7) e 112 (d) 45.325. i 106
41.631(1) and (2)...... 101(c) 45.330. .. .0 103(b)
41.631(3) ..., 112(a) 45 340 . . 106
41.635. . ... .. 101 (a) 45 .350. o e 103(b)
G4.230. oo, 105(b) 65.360. . 1o None
44.610. .. ... il 110(a) 45.370. . .0 None
44 . 620(L) ..o i i . 110(b) 45.410. ... i 102
44.620(2) . oo i 110(c) 45.420. .. i 102
44.630. .. .. i 110(d) 45.430. .. 102
44 .640. ... o 110(b) 45.440. . ... . .. 102
and (c)
45 . 470. .. e 102
44 .110. ... i None
45.910. ... . i 103(d)
44 .120. ... o (to process
’ rules) 44.810. ... .o .. ... 110(e)
4G4.130. ... e (to provi-
sion
remedies)
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MEMORANDUM

TO: COUNCIL ON COURT PROCEDURES May 5, 1978

FROM: Fred Merrill

RE: Affidavits of Prejudice

The attached request relating to affidavits of prejudice has been
received from Justice Denecke.

Council Jurisdiction

The affidavit of prejudice procedure is covered by ORS 14.250-270.
Those statutes apply in both civil and criminal cases. Since the authority
of the Council is limited to c¢ivil cases, it could only promulgate a rule
for civil cases. It might be better to retain a uniform rule for both civil
and criminal cases. If the Council thinks that changes should be made in
the procedure, it could suggest a statutory modification to the court or to
the Legislature.

Background

There is an exhaustive study of the. procedure involved in a comment,
Disqualification of Judges for Prejudice or Bias-~Common Law Evolution,
Current Status, and the Oregon Experience, 48 Or. L.Rev. 311 (1969), done by
the Oregon Law Review staff (E. Richard Bodyfelt, editor-imn-chief). The
comment includes the result of a detailed empirical study of the use of affida-
vits of prejudice in Oregon. Most of the following information is taken from
that article.

At the outset, a distinction must be drawn between judicial disqualifi-
cation for interest, relationship or prior participation, covered in Oregon by
ORS 14.210, and judicial disqualification for bias or prejudice. Interest,
relationship and prior participation are relatively objective criteria; bias
and prejudice are subjective. The affidavit procedure relates only to the
latter type of disqualification.

Disqualification of judges for interest, relationship and prior partici-
pation was clearly recognized in English and American Common Law. Bias or
prejudice disqualification was not, and disqualification of this type is gener-
ally created by statute or court rules; a few states still do not clearly allow
disqualification of a judge on the grounds of bias and prejudice or have no
statutes or cases (approximately 10 states). Those states that do have this
type of disqualification generally fall into three categories:

1. Disqualification allowed only after objecting party proves the
existence of bias and prejudice at a hearing (approximately 18 states).

2. Disqualification allowed on an affidavit of prejudice, but affida-
vit must recite the facts upon which the claim of bias or prejudice is based
(federal courts and approximately 5 states).
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3. Disqualification allowed upon an affidavit of prejudice with no
requirement of specification of facts underlying claim (approximately 17
states).

Oregon Procedure

Not all judges in the state can be disqualified by an affidavit of
prejudice statute. ORS 14.250-270 apply only to circuit judges. ORS 46.141
makes the same procedure applicable in District Courts. A similar procedure is
specified for Municipal and City Recorders' Courts by ORS 221.348. There is no
provision for an affidavit for justice courts or appellate courts and ORS 305.455(2)
specifically makes the procedure inapplicable to the tax court. There is also
a separate statute, ORS 14.110, that provides for change of trial venue based on
judicial prejudices.

The procedure was originally adopted by the Legislature in 1919. The
statute was held constitutional in 1926 in U'Ren v. Bagley, 118 Or. 77 (1926).
In 1946 the Legislature deleted the requirement of alleging prejudice and simply
provided for automatic disqualification. This procedure was held unconstitutional
in 1955 in State ex. rel. Bushman v. Vandenberg, 203 Or. 326 (1955). The Legis-
lature immediately re-enacted the original 1919 statute which, with minor
modifications, remains as ORS 14.250-270.

The procedure is controversial. As of 1969, there were 30 appellate
cases directly involving the procedure, and the statute had been considered by
14 different legislative assemblies. Aside from the unconstitutional change in
1946, the most important legislative actions were: in 1925, when the Legislature
refused to pass a bill that would have abolished the procedure, but did add the
requirement that the affidavit state that the motion was made for good cause and
not for purposes of delay; in 1933, when the Legislature refused to pass a bill
that would have required the affidavit to recite facts supporting the claim of
prejudice; and, in 1951, when the Legislature refused to pass a bill that would
have made actual prejudice a question of fact to be determined by the court.

Oregon clearly falls within the third category discussed above. An
affidavit must be filed but no facts are required. The person signing the
affidavit must be the attorney or party directly affected by the claimed prejudice.
The procedure can only be used twice by each side in any case, and that limit
applies to challenges by all parties on one side of a case. The statute also has
detailed provisions for time limitations on use of the procedure. These time
limitations are confusing and badly drafted, applying differently in judicial
districts under and over 100,000 population, in distriects with and without pre-
siding judges, and in contested and non-contested cases. In any case the
procedure cannot be used after a judge has ruled on any petition, motion or
demurrer, except a presiding judge who assigns himself to a case where he has
previously ruled.

The opinion in the U'Ren v. Bagley case, supra, makes it clear that the
Legislature provided the procedure out of a belief that litigants were entitled
to litigate before a judge who they believed would be fair; in other words,
judges would not be disqualified so much because of actual prejudice as a neces-
sity of maintaining the public image of courts as being fair and impartial.




Memorandum to Council May 5, 1978
Page 3

‘The challenged judge has no discretion and must step down; however, in
State ex rel. Lovell v. Weiss, 250 Or. 252 (1968), the Supreme Court provided
that if a judge refused to step down and on a mandamus proceeding claimed lack
of prejudice, the Supreme Court would require a hearing to be conducted by
another judge. This is the procedure referred to in Justice Denecke's letter.
The opinion, however, clearly indicates that the subject of the inquiry is
not the existence of aetual prejudice but the existence of good cause for
believing there is prejudice:

"The burden of proving good faith, in the particular case in which
an affidavit is filed, will be satisfied if the affiant testifies
that he has received information about the trial judge which, if
true, reasonably could be a basis for a fear of prejudice. The
affiant need not prove that the judge is prejudiced, or even
prove that the evidence upon which he bases his apprehension is
all true. But he must come forward with some evidence, hearsay
or otherwise, from which a reasonable person could conclude that
anyone possessed of such evidence might reasonably question the
trial judge's impartiality in a matter." 250 Or. at 257.

As such, the ability to challenge the affidavit is quite limited. 1Imn
theé Weiss case, the court ultimately held that there was a sufficient basis for
the challenge because the judge and the attorney involved were having some
unexplained personal difficulties; the judge would on occasion refuse to speak
to the attorney or return social greetings.

Actual Use of Affidavits

The most interesting part of the Law Review article is the empirical
study. The staff went to all judicial distircts in the state and examined all
the cases between 1955 and 1968, some 259,200 cases. They found that challenges
had been filed in 1,327 of these cases (2 challenges in 55 cases and 3 challenges
in 5 cases). Ninety-two percent of these challenges resulted in a change of
judge (.5% of cases). A very few attorneys and firms were responsible for a large
number of the challenges. One firm made 31% of the challenges and six firms
accounted for 50% of the total challenges. The usual pattern was that most
challenges by these firms were against some particular judge before whom they
would be regularly scheduled. Challenges based on bias against attormevs were
much more frequent than those based upon bias against parties.

The data also showed that challenges were relatively more frequent in
criminal cases but that almost all such challenges were filed by defense attorneys;
only 8 total prosecution challenges had been filed.

The conclusions drawn by the study were that the procedure was not being
overused, there was no evidence it was being used as a judicial selection device
in two-judge districts, and, although the procedure does disrupt judicial admini-
stration to some extent, it did not cause serious problems. The recommendation
was to retain the procedure.
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One important factor considered was the unfortunate side effects of any
procedure that required an actual showing of prejudice. The automatic dis-
qualification procedure avoids airing and excessive quibbling over the facts
leading to the conclusion of prejudice; the element is subjective and frequently
involves personalities, rumors, hearsay and bitter disagreement. The result of
a hearing is embarrassment for the judge, a lot of wasted time, diminished
public image of the courts and future resentment.

Challenges by the District Attorney

There is one unusual element in the problem raised by Justice Denecke;
that is whether the procedure should be available to the prosecution in a
criminal case. The problem did not appear in the Law Review study because
this happened only 8 times in 13 years. The Klamath District Attorney appar-
ently is filing as many as 21 affidavits in several days.

Two arguments could be made against allowing the state to challenge
a judge in a criminal case:

(1) The necessity for such a challenge is much less. The possibility
that the judge could have a general personal bias against the state in criminal
matters is highly unlikely. A judge may or may not like or get along with
a particular district attorney, but this is unlikely to influence judgment in
favor of all defendants in criminal cases. In any case, the automatic dis-
qualification procedure is mainly based upon the public image of courts and
attitudes of individual litigants toward the courts; this does not apply when
the state is the affected party.

(2) The potential harm is much greater. The state is always a party
in the criminal case and when a district attorney's office begins to file
routine affidavits against a judge, the result is a very high number and
extreme disruption of judicial administration.

FRM:gh



HARDY, MCEWEN, WEiISS, NEWMAN & FAUST

(FOUNDED As CakE & CAKE-I886)

HERBERT C. HARDY ATTORNEYS AT LAW TELEPHONE 226-732!
DONALD W. McEWEN AREA CODE 503
nOBERT L. WeiSS 1408 STANDARD PLAZA

JONATHAN U. NEWMAN PORTLAND, OREGON 97204

JOHN R. FAUST, JR. .

JOSEPH J. HANNA, JUR. RALPH H. CAKE
DEAN P. GISVOLD (1801 1973)
GEORGE C. REINMILLER NICHOLAS JAUREGUY
ROBERT D. RANKIN

THOMAS L.GALLAGHER, JR. May 1, 1978 (1806-1974)

VICTOR W. VAaNKOTEN
MARTIN W. ROHRER
ROBERT A. STOUT
JANICE M. STEWART
ELEANORE S, BAXENDALE
ROBERT G. BOEHMER

Fredric R. Merrill, Esqg.
School of Law
University of Oregon
Bugene, Oregon 97403

Re: Affidavits of Prejudice
Dear Fred:

I enclose herewith a copy of Chief Justice Denecke's
letter dated April 14, 1978, and copies of the enclosures
referred to in the first paragraph thereof. Apparently the
District Attorney of Klamath County is filing affidavits of
prejudice in wholesale fashion, based solely upon the iden-
tity of counsel for the defendant, indicating a substantial
and serious abuse. It seems fair to assume that the District
Attorney makes the decision regarding the filing of the
affidavit upon the identity of defense counsel. One could
only assume that the District Attorney believes some favorit-
ism exists between the court and certain attorneys.

Absent some mentally or emotionally disturbed person
such as Judge Field, it strikes me as a rather sorry business
for the state to be disqualifying judges in criminal cases.
Without any knowledge of criminal procedure in District Court,
all of the criminal cases tried therein, except certain traffic
infractions, are tryable to a jury. Assuming that both the
state and the defendant must join in a waiver of a jury trial,
it would appear to me that in all cases except traffic infrac-
tions, the state could avoid any alleged prejudice of Judge
Blair by simply insisting upon a jury trial.

In light of the source, I believe we should call the
matter to the entire Council at the next meeting. It would
be helpful if you are familiar with the statute relating to
affidavits of prejudice in detail, and any recent cases
relating to their use (if you have time).

Yours very truly,

HARDY, McEWEN, WEISS, NEWMAN & FAUST

\

Donald W. McEwen
DWM:lam
Enclosures
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Enclosed are copies of letters from Judge Blair,
Del Parks, and David Vandenberg. These illus- .
trate a growing problem, particularly in Klamath . gy
and Lake Counties. : )

Dear Mac:

i

PR
I realize that these cases can be set down for
a hearing as illustrated by State ex rel Lovell
v. Weiss, 250 OR 252. That was contemplated
in one of these Klamath Falls cases, but such
a hearing threatened to tie up so many people :
for so long that Judge Blair decided to drop it. F

R"’..'v.";e»vamk—.ﬁ e
I too feel as Judge Blair does, that there T R
ought to be a means whereby a party can remove
a judge from a case where there is reason to 0. .
believe the party cannot get a fair trial L
from that judge. b '

£

My person opinion also is that the present -
statute has been used to accomplish much SEREN ’
more than this. : 3 s




S Mr. Donald W. McEwen
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April 14, 1978 L

I request that the Council on Procedures con-

sider this subject. F
i

Sincerely, ;

v""'. y

Arno H. Denecke

AHD:1b
enc.
ce: Loren Hicks
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WA‘YNIE‘H. BLAIR PHONE 882-2501
THEODORE D. ABRAM EXT. 246

DISTRICT JUDGES

DISTRICT COURT OF OREGON
FOR KLAMATH COUNTY
s KLAMATH COUNTY COURTHOUSE

KLAMATH FALLS, OREGON
97601

March 21, 1978

Mr. Arno H. Denecke

Chief Justice of the Supreme Court
Supreme Court Building

Salem, OR 97310

RE: AFFIDAVITS OF PREJUDICE

Dear Mr. Chief Justice:

You are aware that the District Attorney of Klamath County has filed a
number of affidavits of prejudice against me in various cases. He has told
me this was not intended to be a blanket affidavit, but only as to selected
attorneys. :

Most of the cases involving these affidavits have been assigned to other
judges. In one case, State vs. Robare, I have asked you to assign a judge to
hear the motion for my disqualification.

L) In the past, from time to time, there have been individual situations in
" which the lawyer or District Attorney have felt that I should not sit on a
particular case. In nearly every case, the reason was obvious, and the case
was assigned to another judge. Almost never was an actual affidavit of pre-
judice filed.

The present District Attorney's practice of selecting the attorneys who
can try cases before me is creating some serious maladjustments in our attempt
to keep the -calendar current. I understand the District Attorney ' is selecting
the judges for some attorneys in Circuit Court also.

My personal opinion is that there must be some statutory means by which
a party can remove a judge from a case for good cause. However, the indis-
criminate use of the affidavit of prejudice certainly screws up the docket.

_Enc]osed are two letters from attorneys commenting on the ,practice.

Yours very tv

WAYRE H. BLAIR

DISTRICT COURT JUDGE
WHB:d1s

Encl: Letter from Vandenberg
Letter from Parks
P.S. Since dictating the above, I have received about 21 more affidavits on
cases defended by attorneys on the District Attorneys 1list.



LAW OFFICES

PARKS & RATLIFF

ATTORNEYS AT LAW

DEL PARKS MIKE RATLIFF
207 BOIVIN BUILDING POST OFFICE BOX 528
KLAMATH FALLS, OREGON 97601 MERRILL,OREGON 97633
(503)ea2-6331 (s03)728-5206

March 7, 1978

Honorable Wayne H. Blair
District Court Judge
Klamath County Courthouse
Klamath Falls, OR 97601

Re: State v. Kane, No. 78-00896 Q)U

Dear Judge Blair:

I have discussed the Affidavit filed against you in the
above entitled case with my client, and he frankly cannot
understand the position of the District Attorney in filing
such an Affidavit.

I believe that since we operate a system where the people
have a constitutional right to elect the judiciary, my client
does have a constitutional right not to have a segment of

the judiciary arbitrarily and systematically excluded from

a case in which he may be involved.

Therefore, since this is a motion, my client has the right
to be heard before an order is entered. I do not care which
judge determines the outcome of the motion, but I do demand
on behalf of my client the opportunity to have the motion
heard so that evidence can be presented justifying such

a motion rather than having the Court summarily grant it

and become party to the systematic deprivation of what 1is

in fact a constitutional right.

¥

. ]
Very truly yours,

T )/ ] /
o "'\ LA & /\
PAR’I%‘&J%A\I’LLIFF
Attorneys at Law
DP:dr

cc: Ulys Stapleton
Paul Kane
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HERBERT C. HARDY
DONALD W. McEWEN
ROBERT L. WEISS
JONATHAN U. NEWMAN
JOHN R, FAUST, JR.
JOSEPH J. HANNA, JR.
DEAN P. GISVOLD
GEORGE C. REINMILLER
ROBERT D. RANKIN
THOMAS L.GALLAGHER, JR,
VICTOR W. VANKOTEN
MARTIN W. ROHRER
ROBERT A. STOUT
JANICE M. STEWART
ELEANORE S. BAXENDALE
ROBERT G. BOEHMER

HARDY,

MCEWEN, WEISS, NEWMAN & FAUST
(FounDeED As Cake & CAKE-IB86)
ATTORNEYS AT LAW
1408 STANDARD PLAZA
PORTLAND, OREGON 97204

April 19, 1978

The Honorable Arno H. Denecke

Chief Justice

Supreme Court Building

Salem, Oregon 97310

Dear Arno:

TELEPHONE 226-732I
AREA CODE 503

RALPH H. CAKE
{1I89i-1973)
NICHOLAS JAUREGUY
(leos-~1974)

I have your letter of April 14, 1978, and the enclo-~
sures transmitted therewith. I will, in accordance with
call this problem to the attention of the
Council on Court Procedures.

your request,

We are all aware that affidavits of prejudice are

frequently used for improper purposes.
include continuances, judge shopping, etc.

These purposes
At the present

time I have no suggestion to curb the abuses, and at the
same time preserve the right for use in those cases where

the litigant or his counsel honestly believe that a particu-
lar judge is prejudiced against the litigant, the attorney,
or the position they take in the case before him. Hopefully

the Council can produce a workable solution.

DWM: lam

v

Sincerely,

Donald W. McEwen

cc: 'Mr. Fredric R. Merrill



UNIVERSITY OF OREGON

School of Law
Office of the Dean
Eugene, Oregon 97403 | N &
(SO3> 686_3852 EDUCATION: A HERITAGE AND FUTURE FOR OREGON

May 24, 1978

Chief Justice Arno H. Denecke
The Supreme Court
Salem, Oregon 97310

Dear Justice Denecke:

Enclosed is the memorandum on affidavits of prejudice which
I mentioned. I did not include any recommendations because I was
not sure the Council wanted to take any action. Basically, I
feel that the approach of the present statutes (disqualification
on affidavit of prejudice with no specification of facts) is
correct, but the statute should be modified in two respects:

(1) The time limitations for making the motion in ORS
14.260 and 270 are confusing and unclear.

(2) The affidavit procedure does not make much sense when
used by a district attorney or other public attorney. The statute
could be amended to specify: (a) that a judge could not be dis-
qualified because of prejudice against the state or a public attor-
ney; (b) that the affidavit of a public attorney or the state must
specify facts constituting prejudice, or (c) that the state or a
public attorney must prove actual prejudice.

Very truly yours,

e

Fredric R. Merrill
Executive Director
COUNCIL ON COURT .PROCEDURES

FRM:gh
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